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National Tribal Water Council-EPA Meeting, 10/7-8/09 
Action Items with EPA Status Updates/Responses  

March 8, 2010 
EPA Action Items 

Pete Silva, Assistant Administrator, Office of Water 
• Committed to provide the NTWC with OGC’s views on the Kensington case. 

 
Status: (provided by the EPA Office of General Counsel (OGC)) 

In Coeur Alaska v. Southeast Alaska Conservation Council (SEACC), the U.S. Supreme Court 
issued an opinion reversing the Ninth Circuit and upholding the U.S. Corps of Engineers’ 
issuance of a permit under Section 404 of the Clean Water Act (CWA or Act) to Coeur Alaska 
for the discharge of slurry from a gold mine into a lake in southeast Alaska. Writing for a 6-3 
majority, Justice Kennedy concluded first, that the Act gives authority to the Corps rather than 
EPA to issue a permit for the discharge of slurry that meets the agencies’ regulatory definition of 
fill, and second, that when the Corps issued that permit, the agency acted in accordance with law.  
 
Section 404 of the CWA authorizes the Corps to issue permits for the discharge of dredged or fill 
material. Under Section 306 of the Act, EPA has promulgated a new source performance 
standard for the type of gold mine process Coeur Alaska would use. The central issue in the case 
was how a discharge that meets both the regulatory definition of fill and the definition of new 
source under a new source performance standard should be regulated. The Supreme Court 
concluded that because the slurry that Coeur Alaska wishes to discharge is defined by regulation 
as “fill material,” 40 CFR §232.2 (2008), Coeur Alaska properly obtained its permit from the 
Corps of Engineers, under §404, rather than from the EPA, under §402. The Court noted that 
Section 402 gives EPA authority to issue 'permit[s] for the discharge of any pollutant,' with one 
important exception: EPA may not issue permits for fill material that fall under the Corps’§404 
permitting authority. Thus, the Court concluded “The Act is best understood to provide that if the 
Corps has authority to issue a permit for a discharge under §404, then the EPA lacks authority to 
do so under §402.”  The Court, noting that even SEACC conceded that the slurry to be 
discharged meets the regulation’s definition of fill material, found “slurry falls well within the 
central understanding of the term “fill,” as shown by the examples given by the regulation. See 
40 CFR §232.2 (“Examples of such fill material include, but are not limited to: rock, sand, soil, 
clay . . . .”).”  
 
The Supreme Court next concluded that “Congress has not ‘directly spoken’ to the ‘precise 
question’ of whether an EPA performance standard applies to discharges of fill material (citing 
Chevron). The Court looked first to the agency regulations, which are entitled to deference if 
they resolve the ambiguity in a reasonable manner. The Court concluded that the regulations are 
ambiguous as well, and so they turned to the agencies’ subsequent interpretation of those 
regulations. In an internal memorandum, the EPA explained that its performance standards do 
not apply to discharges of fill material. The Court concluded that interpretation is not “plainly 
erroneous or inconsistent with the regulation[s],” and so accepted it as correct (citing Auer).  
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Because the Court concluded that the statute was ambiguous, EPA retains considerable 
discretion with respect to defining fill and reconciling the regulations defining fill and 
establishing effluent limitations guidelines. The Court was also clear that it was addressing the 
specific facts before it (and pointed out that slurry from mines was a regulatory example of “fill 
material”). 
 

• Will report back to the NTWC at the next NTWC meeting on OECA’s response to Indian 
country enforcement issues raised by the NTWC.  Pete also recommended that the 
NTWC invite OECA to dialogue with the NTWC. 

   
Status: OECA has been invited to and has participated on several NTWC-EPA conference calls 
since the October 2009 meeting to discuss OECA’s response to Indian Country enforcement 
issues. In addition, in January 2010, the NTWC commented on OECA’s FY 2011-2013 list of 
candidate national enforcement strategies. This preliminary list of candidate enforcement and 
compliance national priorities is based on analysis of proposals received from states, EPA staff, 
tribes, and on-line public comments. 

 

Mike Shapiro, Deputy Assistant Administrator, OW 

• Will look into WQX problems related to him by the NTWC regarding problems with data 
in but not out. 

 
Status: (Provided by the Office of Wetlands, Oceans, and Watersheds) 
 
EPA recognizes that for purposes of fulfilling the Tribal 106 program requirement of data 
submission to the agency in a format that is accessible to the STORET system, there are many 
challenges.  These challenges include having to spend large amounts of time placing data in the 
system, as well as issues getting data out of the system.  However, EPA continues to strive 
towards the overall purpose of providing a national data repository in order to: protect the water 
quality monitoring investments made by tribes by housing the data; provide a cross-jurisdictional 
source of monitoring data for purposes of analysis and decision making.   
 
Following are some approaches that EPA is taking to improve the problems encountered when 
submitting data to WQX and when retrieving data out of the STORET Warehouse: 

 WQX Web tool: 
o The STORET team is currently enhancing the WQX Web tool.  The next version 

of the WQX Web tool will improve upon many of the issues that have been 
encountered by tribes over the last year.   

o EPA continues to provide numerous webinars and face-to-face trainings on WQX 
Web, however hopes to make the learning curve for using WQX Web easier with 
recorded trainings that tribes can access all the time, as well as better example 
files and documentation.   

o EPA continues to encourage more electronic data management for tribal water 
programs, so that tribes can manage data beyond the requirement of submission to 
EPA.   
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 STORET Warehouse data retrieval: 
o EPA continues to work with the US Geological Survey (USGS) and other state, 

federal, and private industry partners in enhancing the tools available for getting 
data out of the STORET Warehouse. 

o EPA Regions are becoming more involved in the way data is accessed, so as to 
improve the Agency’s overall use of the data. 

 WQX and the Exchange Network: 
o EPA continues to work through the avenues of the Exchange Network leadership 

and communication structures as well as through regional trainings to provide 
tribes with clearer options for getting involved with the Exchange Network. 

 Regional solutions to data sharing and submission have begun to find success: 
o AWQMS (Ambient Water Quality Monitoring System) – this is a tool set that is 

being successfully used by tribal members in EPA Region 8.  EPA continues to 
facilitate communication about Region 8’s success, as well as next steps, so that 
other tribes can learn from their experiences.  

o NWIFC (North West Indian Fisheries Commission) – this group has found 
success in enhancing data management and submission using the WQX standard.  
EPA is actively working with the NWIFC to ensure they are able to communicate 
their success to others.   

 

Ryan Seiger, Staff Director/Senior Counsel, Subcommittee on Water Resources, U.S. 
House of Representatives 

• Will respond to Nancy John’s question re: whether WQS are considered to be inherently 
regulatory, and what options exist for OK Tribes given the “midnight rider”. 

 
Status: NTWC will contact Ryan Seiger for follow-up on this action item.  

 
 
Martha Segall, Assoc. Branch Chief, OWM; Nizanna Bathersfield, Water Permits Div., 
OWM 

• Will provide information regarding permitting and permits issued in Alaska 
 
Status: Alaska’s application for program authorization was approved on October 31, 2008. The 
state’s adoption of the National Pollutant Discharge Elimination System (NPDES) program will 
occur in phases over 4 years:  

 1. Phase I: Domestic Discharges, Timber Harvesting, Seafood Processing (at time of 
approval) 
 2. Phase II: Federal Facilities, Stormwater Program, Pretreatment Program (one year 
after program approval) 
 3. Phase III: Mining (two years after program approval) 
 4. Phase IV:  Oil and Gas, cooling water, and all other remaining facilities (three years 
after program approval) 
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On September 30, 2009, the Alaska Department of Environmental Conservation (DEC) issued its 
first permit:  Alaska Pollutant Discharge Elimination System (APDES) Individual Permit AK-
005351-1.  
  Effective Date: October 30, 2009 
  Expiration Date: September 29, 2014. 
  Facility Name: Highland Light Seafoods, LLC F/V Westward Wind 
  Discharge Location: Within 3 nautical Miles of Pribilof Islands, AK. 
  
The final permit, fact sheet, and response to comments can be viewed on the DEC website at 
http://www.dec.state.ak.us/decpermit/WQ/IP/ak0053511_docs.pdf. 
You can search for other DEC Division of Water issued permits by going to the Water Permit 
Search webpage at http://www.dec.state.ak.us/water/WaterPermitSearch/Search.aspx. 
 

• Will provide reference/legal citation re current Alaska NPDES lawsuit 

Status: On August 24, 2009, the Akiak Community, along with other Native American 
organizations and environmental groups, filed a lawsuit in the United States Court of Appeals for 
the 9th Circuit, challenging EPA's approval of Alaska's application for the NPDES program. 
Their opening brief is attached.  [see attachment] 

 

Betsy Southerland, OSWER Sperfund Remediation and Technology Innovation 

• Will provide the NTWC written comments to the NTWC Superfund Issue Paper. 
• Will respond to Joeneal’s request for information on how Alaska Native Tribes can 

address issues relating to “material sites” left roadside by AK state roadbuilding crews.   
 
Status: OSWER provided comments to the NTWC. Joeneal is no longer a NTWC member. 

 

Chris Hoff, AIEO 

• Committed to approaching OECA management re: addressing/meeting with the NTWC 
in the near future re: Supplemental Environmental Programs (SEPs) on Tribal lands and 
enforcement issues in Indian country generally. 

 
Status: AIEO has approached OECA regarding addressing the NTWC.  OECA has been on 
recent NTWC-EPA conference calls to discuss enforcement issues in Indian country and will 
continue to be available to discuss topics of interest to the NTWC. 

 

Fred Leutner, OST 

• Will work with Ken Norton to discuss alternatives to TAS for WQS, including Core 
Water Quality Standards (CWQS) 

 
Status: Fred will follow up with Ken and report at an upcoming monthly conference call. 

http://www.dec.state.ak.us/decpermit/WQ/IP/ak0053511_docs.pdf
http://www.dec.state.ak.us/water/WaterPermitSearch/Search.aspx
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• Will keep posted as to when §106 funds are distributed to Regions and actually go out to 

Tribes 

Status: EPA will notify tribes when 106 funding becomes available.   
 

Karen Metchis, OW  
• State-Tribal Climate Change Council call to be scheduled for Nov. 17 

 
Status: This call has taken place. 

 
Matt Richardson, OWM Alaska Native Villages (ANV) Coordinator 

• Will clarify for the NTWC whether or not a state’s unused ARRA funds can be 
transferred to Tribes within that state, or if ARRA funds can be transferred between 
CWA and SDWA programs and vice versa. 
 

Status: Staff members from EPA's State Revolving Fund (SRF) branches reported on February 
18, 2010 that 100% of all SRF state funds (both drinking water and clean water) were under 
contract by the February 17, 2010 deadline.   Likewise, the EPA Tribal Set Aside coordinators 
reported on February 18, 2010 that 100% of all Tribal SRF set aside (both drinking water and 
clean water) were under contract by the February 17, 2010 deadline.  Therefore no ARRA funds 
are available for redistribution to other States or Tribes or between the CWA and SDWA 
programs.  Also, please note that we currently do not have the legal authority to move funds 
between the CWA and SDWA tribal programs, although that may change in FY 11 or FY12. 
 

• Will seek an explanation for why Alaska Tribes received only $15 million of the $45 
granted to them due to an error made by the state of Alaska. 

Status: EPA Headquarters staff posed this question to EPA Alaska staff, and EPA is unclear as to 
which program in particular this question pertains.  However, here is some information relevant 
to the Alaska Rural and Native Village (ANV) infrastructure program.  ANV final appropriations 
in FY09 were $18.5M and in FY10 were $13M.  The EPA ANV program is authorized to enter 
into grants with the State of Alaska under the Safe Drinking Water Act.  The State of Alaska 
then enters into agreements with either the Indian Health Service or the Alaska Native Tribal 
Health Consortium, who then in turn enter into agreements with tribal communities.  Given this, 
EPA has entered into grants for the full amount made available through Congressional 
appropriations for the ANV program.  The ANV funding levels are determined by members of 
Congress.   

 
• Will bring to EPA upper management the NTWC’s request that the 0.5% increase in SRF 

set-asides be further increased to a total of 3%, or that the cap be lifted altogether. 
 

Status: Historically the SRF tribal set aside has been 1.5%.  For ARRA and for FY10 this was 
increased by 0.5% to 2% of the SRF.  EPA staff spoke with EPA/Office of Water/Office of 
Wastewater Management managers, and further increases in the set aside percentage may be 
requested.  To ensure that such a request is considered for the FY12 budget cycle, this type of 
request would be best received by EPA Office of Water by May 2010. 
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• Invited a NTWC member to participate in a call in November, 2009, to discuss issues 

pertaining to ARRA. 

Status: Matt Richardson invited the NTWC to send a representative (or representatives) to the 
EPA Tribal Water Infrastructure meeting on November 18-20, 2009.  Deb Misra, former 
representative of the Navajo Nation (retired), joined us for one afternoon session and participated 
in discussion.  This meeting of EPA and Indian Health Service tribal water infrastructure 
coordinators was well received, and EPA is tentatively scheduled to hold this meeting again this 
autumn. 

Frances Desselle, OST 

• Will follow up with Fran Wilshusen of Northwest Indian Fisheries Commission Tribal 
Water Quality Monitoring Course.  

Status: The Office of Water will explore this after holding discussions with the US Geological 
Survey (USGS) (see entry immediately below) on January 26, 2010. 
 

• Will follow-up with Susan Marcus regarding a possible partnership related to developing 
a tribal water quality monitoring field training for Tribes.  Note: earlier discussions were 
held with Susan on this subject and a meeting was planned (with OWM and OWOW).  
That meeting did not take place.   

 
Status: A conference call with the USGS and the EPA Office of Wetlands, Oceans, and 
Watersheds, Office of Science and Technology, and the Office of Wastewater Management.  The 
meeting was held on January 26, 2010 to discuss the possibility of partnering to develop a water 
quality monitoring field training for Tribes.  The Office of Water is developing a list of follow-
up actions from that meeting, including next steps.  That list will be transmitted to the USGS. 

• Modify the Tribal Training Website to indicate that the July 15-16, 2009 Water Quality 
Program Training conducted in Region 7 reflects co-sponsors (i.e., Region 7 Tribes and 
EPA).  

 
Status: Completed - November 2009. 
 

• There is a disconnect between 106 work plans and actual dates of training.   Section 106 
work plans require that Tribes identify the courses they will take before EPA develops 
and markets training.  Follow-up with 106 program officials to see if this problem can be 
rectified.   Need to encourage grant managers to understand that training need not be 
specific in the work plans.  Need to express the need for training with a “lump sum 
amount” and an indication that training will be taken once it has been developed and 
publicized.   

 
Status:  The EPA Office of Wastewater Management (OWM) polled EPA 106 Tribal 
Coordinators to determine how training is incorporated into workplans.  The majority of 
Coordinators indicated that there is flexibility provided to the Tribes because of the uncertainty 
of training opportunities at the time the workplan is developed.  This issue may be isolated to a 
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particular region or a grant officer.  OWM recommends that more details be provided on this 
issue and that the issue be raised with the Tribal Grants Workgroup. 

• During training sessions for Tribes (face-to-face and web casts), include a module or 
section focusing on barriers and solutions. 

 
Status:  This suggestion will be taken into account as the training sessions are being planned. 
 

• Need for WQX 2.0 Training.  
 
Status: Completed: Request for a WQX 2.0 Training for Tribes was forwarded to Kristen 
Gunthardt, OWOW for action. 
 

• Window Rock proposed as a location for the face-to-face Tribal WQS Academy Session.  
OW to check this location as a possible site for the live training.  Pass along suggestion to 
organizers of the live training event.   

 
Status: Completed. WQS Program will look into this when it begins to plan the face-to-face 
Tribal WQS Academy. 
 

• Training needed related to nonpoint source issues and how to enforce issues for review 
on violators in AK.   

 
Status: Further clarification might be needed as EPA does not provide training on this.  
 

• October 27 Climate Change Web Cast – Send announcement, registration and other 
pertinent information to Tribes via the List Serv.   

 
Status: Completed 10/27/09. 
 

• Send List of NTWC members to Anne Weinberg.   
 
Status: Completed 10/30/09. 
 

• Send links to all materials from the webcasts in the EPA/OW Tribal Series to Kathy to 
place on the NTWC website.   

 
Status: Completed 11/2/09. 
 

Robyn Delahanty, OWM 106 Coordinator 

• Will forward the Draft 106 Tribal Report to Kathy for distribution to the NTWC for 
comments. 

 
Status: The draft 106 Report was forwarded to the NTWC, and NTWC comments were 
submitted to EPA. The final report has been mailed to NTWC members. 
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• Will consider NTWC comments on the website she’s currently developing, and will 
consider using a webcast to allow NTWC members to work with EPA on this webste in 
real time. 

 
Status: Initial draft pages are being developed, and Robyn Delahanty will work with the NTWC 
once more progress has been made. 

Elana Goldstein, IO/WPS 

• Will forward NTWC comments on Review of National Water Program Tribal 
Performance Measures to the IPPC. 

 
Status:  NTWC comments on the National Water Program tribal performance measures were 
submitted to EPA. 
 

Jeff Jollie, UIC 

• Will continue to work on UIC funding formula with consideration of all needs, including 
the needs of Tribes with UIC primacy (at this time, Navajo Nation and The Fort Peck 
Assiniboine and Sioux Tribes). 

Status: The first webinar for the UIC Grant Allocation Revisions Review Team was held in 
December 2009 and a second (“in-person”) meeting was held in conjunction with the Ground 
Water Protection Council’s Annual UIC Meeting in Austin, TX in January.  EPA is continuing to 
work with States and Tribes in revising the UIC STAG funding model. 

 

NTWC Action Items: 

• Investigate/consider working with EPA to streamline the TAS process, such that once a 
Tribe gains TAS status for one regulatory program, additional TAS program applications 
by that Tribe would not again be subject to a full review of the Tribe’s jurisdictional 
authority. 

• NTWC members will consider and discuss possible sites/times for the spring NTWC 
meeting, forwarding suggestions to Joseph and Kathy so that they can evaluate the costs 
associated with each site. 

• Future Issue paper considerations: 
* Analysis of Office of Air’s interpretation of the Clean Air Act Tribal section as a direct 

delegation to Tribes (in contrast to OW’s “inherent Tribal authority” approach). 
* Tribal Training Needs 
*Targeted Funding 
*Tribal Risk Assessment 
*PWSS Issues 

• Kathy – Update Tribal training information on website 
 


