
Overview of Alaska’s Water Quality Issues & Concerns 
Focus on Sanitation Infrastructure Needs 

Addendum on Water Rights 
 
After Alaska was granted statehood in 1959, protection of Alaska’s ecosystems fell to the Department of 
Health.  In 1971, the Alaska Legislature formed the Alaska Department of Environmental Conservation 
(ADEC), transferring authority under the new department.  The legislation set our ADEC’s mission as 
follows: “to conserve, protect, and improve Alaska’s natural resources and environment and control 
water, land and air pollution in order to enhance the health, safety and welfare of the people of the 
state and their overall economic and social well being.”  For nearly 40 years ADEC has been working to 
do just that. 
 
In October, 2002, Alaska’s former Governor Tony Knowles, under the authority vested to him by Articles 
III, Sections 1 and 24, of the Alaska Constitution, established Alaska’s Clean Water Act (ACWA) policy of 
unifying and strengthening state natural resources agency efforts to protect, assess, and restore Alaska’s 
waters and aquatic habitat.  With this he directed ADEC, ADF&G, Alaska Department of Natural 
Resources (ADNR), and the Division of Governmental Coordination to designate ACWA members from 
each resource agency with the Division of Governmental Coordination to be the designated chair. 
 
In October, 2008 ADEC submitted a final NPDES application to EPA, under the direction of one of 
Alaska’s former governors, which described how the permits would be issued, compliance assurances, 
and enforcement conduct were included.  State statutes and regulations as to how it would administer 
the NPDES program were also included. 
 
Plans of this proposed NPDES transfer from EPA to the State was presented at the 2008 Alaska Forum of 
the Environment to tribal entities.  Concerns were addressed to the presenters because we are still 
dealing with our State recognizing us as tribes as the federal agencies do.  We were assured that we 
would still retain our government-to-government relationship with EPA.  Part of the ADEC’s public 
participation; including tribes is to have us share TEK, subsistence information and express our concerns 
in regards to potential permit applications with ADEC.  We are still waiting for them to ask for our 
participation as tribes. 
 
Many rural Alaskan Native communities are still lacking basic sanitary sewer service and clean drinking 
water. The Indian Sanitation Facilities Act, P.L. 86-121, authorizes the Indian Health Services (IHS) to 
provide essential sanitation facilities, such as safe drinking water and adequate sewage systems to 
American Indian and Alaska Native homes.  Currently there is a backlog of almost 3,500 needed 
sanitation construction projects with  the current cost estimated to be almost $2.9 billion. Alaska Rural 
Utility Collaborative (ARUC) has made strides forward in communities that have the ability to sustain a 
community based piped system.  There is unfortunately a significant portion of Alaskan Native Villages 
and homes that are not considered to be candidates based on the criteria of sustainability or cost 
effectiveness to the community.  Inflation and Congress cutting funding for federal programs the current 
sanitation appropriations are not reducing the backlog. The State of Alaska is currently investing in a 
research and development project to proactively attempt to address these deficiencies in the current 
climate of reducing financial resources. The project will solicit teams to look at cost effective ways to 
address the sanitary sewer and clean water needs in a decentralized way within the population that is 
currently not served. There needs to be more focus in the future on innovative applications of existing 
technologies and creative competitive efforts to advance technology in ways that would help supply a 
viable option to address these needs with the available resources. The people of rural Alaska who are 



served by piped or haul systems often pay greater than 5% of their monthly household income for 
inferior services to the ones that the average American pays 1-2% of their monthly household income. In 
recent studies(need to look up aruc study) the impact on disease rates, skin infections, and respiratory 
illness with the introduction of adequate sanitary sewer services and clean water has shown a significant 
correlation that has a profound impact on the quality of life in rural Alaska. There are 6,000 year round 
occupied Alaskan homes that lack running water and a flush toilet. Being without these most basic 
needs is not just an inconvenience it has been proven to be a threat to life that should not be ignored 
and deserves to be a high priority for all those who value life. 
 
Policies concerning Alaska Native rights to land and water were marked by neglect, and whenever a 
conflict arose between Native and Non-native, a confusion of two approaches; assimilation and 
aboriginal rights of possession occurred.  The 1884 Organic Act had provided that “Indians or other 
persons in said district [Alaska] shall not be disturbed in the possession of any lands actually in their use 
or occupation or now claimed by them, but the terms under which such persons may acquire title to 
such lands were reserved for future legislation by congress. 
It is clear that Alaska Natives through ANCSA was given exclusive jurisdiction over the water on the land 
selected. Because of this Alaska Natives have the exclusive right to take fish and wildlife resources on 
Native owned lands and waters; subject to state fishing and hunting regulations. While Section 2(b)of 
the Settlement Act disavows any intent to create “a lengthy wardship or trusteeship, and to add to the 
categories of property and institutions enjoying special tax privileges or to the legislation establishing 
special relationships between the United States Government and the State of Alaska.  The effect of this 
language is certainly subject to interpretation .While ANCSA did not create any trust relationship it does 
not necessarily apply to existing IRA and traditional village governments. There are 4 forms of tribal 
government in Alaska. The Tribe that formed a reservation (Metlakatla), traditional village governments, 
IRA, and Tlingit & Haida Central Council. Cases to date indicate that Congress envisioned some sort of 
special relationship to continue between congress and Alaska Natives as HUD, IHS have been held 
accountable to Acts to fulfill trust responsibility to Alaska Natives.   
The Assistant Solicitor for Indian Affairs published an opinion in 1979 which found that the language of 
ANCSA intended to end the reservation system in Alaska and that an increase in the amount of Alaska 
land held in trust would constitute an abuse of the Secretary’s discretion.  However as in “In re City of 
Nome780 P2nd 363(Alaska 1989) the Alaska Supreme Count held that land owned not in trust but in fee 
by the Nome Eskimo Community, a tribal government organized under the IRA, was exempt from 
foreclosure by the City of Nome for nonpayment of taxes by virtue of IRA sec. 16, which recognizes that 
IRA governments have power “to prevent the sale, disposition, lease, or encumbrance of tribal lands, 
interest inlands, or other tribal assets.”  Certainly in regard to water all agencies have been involved 
with Trust relationships activities from passing bills and expending funds to ensure safe and healthy 
water for villages through various agencies from the BIA, IHS, Corp of Engineers, BLM, EPA and Denali 
commission to funding programs to protect and preserve subsistence resources not only on the land but 
on the waters, from navigatable waters to small streams and lakes that may be impact the safety and 
health of subsistence resources from sea and fresh water plants to fish and ocean mammels.  
Subsistence is the glue to water rights of the Alaska Natives,   The State of Alaska is unable to def3end 
Native subsistence, municipalities wont do it and the corporations will not do it.  several cases have 
been developing in Southeast Alaska that will measure the extent to which congress will protect the 
subsistence rights of Alaska Natives.  Sitka Tribe of Alaska for example had petitioned to the subsistence 
board for territorial protection of important herring spawning grounds.  Metlakatla has requested an 
expansion of their territorial boundary to protect their fishing and spawning grounds.  Most recently the 
Kootznoowoo, Inc.  filed a petition to the Secretaries of Interior and Agriculture to exert federal 
extraterritorial jurisdiction over fishing activities in Chatham, Peril and Icy Straits on behalf of the Native 



residents of Angoon.  The Secretarys recommended that 3rd party mediators explore opportunities to 
assist parties in the development of alternatives and the Institute for Environmental Conflict Resolution , 
an independent, and impartial federal agency to conduct an assessment of the situation.  The dept. of 
Agriculture has taken other steps such as enhancement of streams on or near Alaska Native allotments 
for greater production and health of fish.  In this last month Senator Begich has requested a special 
hearing to be conducted by the Senate Select committee on Indian Affairs to address subsistence 
concerns by Alaska Natives and Alaska Native Tribes. 


