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Introduction 
 

All too often, Indian Country bears the brunt of a toxic legacy from the long history of 
mining activities.  One need not extensively research the demographic data to understand 
the disproportionate effects felled upon Native Americans and Alaska Natives due to the 
proximity of mining activities to Indian Country and the significantly greater rates that 
Native people use natural resources.   

Tribes rely on the Environmental Protection Agency to fulfill its trust responsibility to 
Tribes by helping to address critical mining impacts and to prevent injury to Tribal 
environments, Tribal resources, and the health of Native people. 

In an effort to illustrate the many challenges facing Tribes across our nation, the National 
Tribal Water Council developed this issue paper to propose how EPA and Tribes can 
work together to address mining concerns in the pre-mining, mining and post-mining 
process to ensure that Tribal water resources and Tribal environments are protected. 

Pre-mining Environmental Review & Permitting Processes 

Adequacy of Tribal Review of Permits: 

The majority of Tribes have scarce financial and technical resources to effectively review 
proposed mining permits or engage in the lengthy National Environmental Policy Act 
(NEPA) processes associated with mining initiatives.  Since Tribal lands are often 
downstream of mines, or mines are placed on adjacent off-reservation lands, Tribes often 
do not have the regulatory authority to require that mining companies or state and federal 
agencies send them a permit application. Additionally, even if permit applications are 
sent to Tribes  that do have the authority to compel changes to a proposal, the Tribes are 
often relegated to “stakeholder status” rather than recognized as sovereign governments 
with unique regulatory authorities (such as those contained in the Comprehensive 
Environmental Response, Compensation and Liability Act (CERCLA), the Clean Water 
Act (CWA) and the Tribes’ laws, codes, and regulations promulgated to protect the 
health and well being of a Tribal people and their environments. 
   
Per the memo dated July 28, 1999, from the Executive Office of the President, Council 
on Environmental Quality, Memorandum for Heads of Federal Agencies regarding the 
designation of non-federal agencies to be cooperating agencies in implementing the 
procedural requirements of the National Environmental Policy Act, the Acting Chair of 
the Council on Environmental Quality urged agencies 

“to more actively solicit in the future the participation of state, tribal and local 
governments as ‘cooperating agencies’ in implementing the environmental impact 
statement process under the National Environmental Policy Act (NEPA), 40 
C.F.R. §1508.5.  As soon as practicable, but no later than the scoping process, 
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federal agency officials should identify state, tribal and local government agencies 
which have jurisdiction by law and or special expertise with respect to reasonable 
alternatives or significant environmental, social or economic impacts associated 
with a proposed action that requires the preparation of an environmental impact 
statement.” [See attachment] 

Direct and comprehensive Tribal consultation and negotiation at the scoping stage is 
critical for ensuring that tribes have an effective voice early in the mining process.    
 
The NWTC recognizes that an ounce of prevention is worth a pound of cure.  When 
Tribes are involved “upfront” they routinely bring forth unique perspectives and 
concerns, including traditional knowledge, that tends to require more stringent 
safeguards, desire reduced impact technologies, expect higher levels of contingencies, 
and look to the Seventh Generation in decision-making.  These Tribal views bring to the 
“scoping process” ideas that balance, and sometimes directly confront, the “status quo” 
practice of extracting resources “at any cost” - without regard to the impact those 
activities have on the resources that are most critical to the sustenance and survival of 
Tribal cultures. 
 
Recommendations 

Tribes located in both the Lower 48 states and Alaska need to have direct pre-mining 
consultation, access to funding, and technical assistance from EPA (and other involved 
federal agencies) so that the they can effectively participate in the review of every 
Environmental Impact Statement and/or permit proposal for mining activities that may 
affect their Tribal resources and the health of their people. 

Adequacy of Protectiveness 

As mentioned above, Tribes often have unique codes, regulations, and Tribal laws that 
provide higher levels of protectiveness then those found in state or federal law.  In 
addition, Tribal members have far more direct or indirect exposure to hazardous 
substance discharges of mining activities because of their proximity to mining operations, 
their gathering and cultural practices, and their consumption of subsistence foods and 
treaty resources harvested within areas impacted by mining. As a result, Tribal members 
are likely to have exposure rates to pollutants that are greater – sometimes far greater – 
than their nonIndian neighbors. As a result, cumulative impacts can create far more harm 
to Native peoples. 

Recommendations 

The NTWC urges EPA to:  

(1) reduce/eliminate the major bureaucratic red tape burdens that exist when 
Tribes are seeking delegated authority under CERCLA and CWA statues so 
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Tribes may more readily receive delegated authority to address their own 
problems; 

(2) recognize (non-federally promulgated) Tribal protectiveness levels and 
consider these as Applicable, or Relevant and Appropriate Requirements 
(ARARS) when reviewing permit proposals; and  

(3) revise the EPA priorities given to Human Risk Assessments (HRAs) for 
Tribal People.  Often, Tribal exposure scenarios are not considered. The 
remedies that are routinely developed tend to ignore the risk to Native peoples 
and focus on the protection of the short-term recreationist or the local non-
Native community.   

Adequacy of Bonding 

Problems often arise both during mining and after a mine is “put to bed”.   Mining 
impacts and damages are often grossly underestimated and result in lengthy remedial 
actions and natural resource damage claims.  Mining companies also have a long history 
of going bankrupt, with Tribes (and others) sitting on the legal sidelines as a creditor in a 
bankruptcy proceeding whose settlement for Tribes (that often have no legal support) 
provides a penny on the dollar.  Therefore, the NTWC believes all bonding must consider 
the full cost of addressing potential catastrophic failure of mining safeguards and long 
term remediation and restoration and/or perpetual operation and maintenance and 
institutional controls.  This issue is especially critical for Tribal communities that are 
directly (and indirectly) impacted by mining, but are not fully compensated or funded for 
mitigation activities that may last for decades.  Mining wastes have long-lasting negative 
impacts on Tribal environments, Tribal resources, and Tribal People’s health.  Bonding 
amounts must be sufficient for restoration or mitigation of the destruction caused by 
mining activities. 

Recommendations 

 The NTWC recommends that EPA and other federal agencies should consider the 
frequent failure of mining companies to meet their financial and moral obligations to 
Tribes and others and incorporate that factor into the bonding and mining 
damage/mitigation process.   One metric that could be used to calculate the magnitude of 
potential financial burden is to look at the amount EPA has spent conducting remedial 
actions and subsequent damages claimed for mine sites currently listed on the National 
Priorities List (NPL).       

Adequacy of Cultural Oversight 

In accordance with the National Historic Preservation Act (NHPA) and the National 
Environmental Policy Act (NEPA), cultural concerns must be addressed through formal 
consultation with affected tribes prior to the issuance of a mining permit.  It is not sufficient 
to have the State Historic Preservation Office (SHPO) conduct these evaluations without 
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Tribal participation. This is particularly true when a Tribe has acquired this delegated 
authority and has their own Tribal Historic Preservation Office (THPO). 

Recommendations 

The NWTC proposes that EPA and other federal agencies recognize this error, and provide 
financial support to Tribes to ensure that cultural resource impacts are effectively evaluated 
when a mining activity is being contemplated.  In addition, the NTWC recommends that the  
(THPO) mechanism through which Tribes regulate cultural resources be revised to make it 
less onerous. By delegating cultural protection to Tribes the people who have the most 
intimate knowledge of the cultural resources in the area of affect will best address their 
cultural resource protection.     

Issues during the Mining Process 
 
Tribal Project Management 

There is no consistent or dedicated funding to ensure that Tribes have  full-time staff 
position to handle the many aspects of managing mining related issues. EPA, however, 
appears to recognize the importance of such staffing by having dedicated staff within 
each EPA region to address mining related issues.  Tribes usually have to cobble together 
multiple CWA/CERCLA EPA grants, each with “matching fund” or “in-kind” service 
requirements in order to have a single full-time staffer.  This Tribal staff person may 
then, when not consumed with fund management obligations, tangentially stay involved 
in mining-related issues affecting the reservation, albeit not effectively.  Given how 
important it is for Tribes to stay involved in the day-to-day activities of an active mine 
(plus the work described in the “pre and post” mining sections of this paper) this is 
unacceptable. 

Recommendations 

The NTWC recommends that dedicated funding be made available to Tribes to provide 
for at least one full-time mining staff position for those Tribes adversely and significantly 
impacted by mining activities. Ultimately, this financial support to Tribes could alleviate 
travel and staffing hours EPA is currently supporting and result in a cost savings to EPA.          

Tribal involvement in monitoring 

Most often, Tribes are the “most local” community next to mines, and the Native 
community is most likely to bear the burden, but not the benefit, of mining activities.  
Tribal staff are very capable of executing project monitoring protocols if trained with 
standardized methods and protocols, provided with monitoring instrumentation and 
funded to conduct the field- work. 

Recommendations 
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The NTWC recommends that EPA provide monitoring training, technical assistance and 
capacity building that would ultimately provide a cost savings to all concerned. Such 
support for Tribes could also eliminate costly litigation costs regarding disputes over data 
integrity. It would also eliminate the need for high priced consultants that are typically 
hired by EPA to conduct monitoring.  
 
EPA Oversight 

The NTWC position is that if Tribes and Alaska Native Villages are provided with 
adequate funding and technical assistance, the Tribes are more than capable to address 
mining related issues on or near their reservations and tribal lands. When EPA oversight 
is necessary, Tribes want and expect expedited EPA support - especially when violations 
are occurring and enforcement is required.  

Post-Mining Issues 
As mentioned above, the NTWC proposes that the best way to resolve mining related 
negative impacts is to prevent/minimize impacts before they occur.  However, given the 
long history of problems that occur with mining (even when permit obligations are met), 
mitigation, remediation, and restoration processes present many health and safety issues 
for Tribes and Native Peoples.  

Cross-media contamination 

In most cases, when there are mining impacts, the issues crosscut environmental media 
and therefore crosscut EPA environmental offices.  Depending on the nature of the 
releases, air, water, land, wildlife, fish, plants, and humans may be affected.  In many 
cases, a number of EPA media offices play a role.  The problem that arises is the fact that 
there is no single designated EPA person that Tribes can contact to help resolve cross-
media issues. 

Recommendations 

NTWC strongly recommends that EPA headquarters and each region (as applicable) 
should assemble a regional “mining team” with representatives across all applicable 
media and programs, and designate a single point of contact for Tribal communications 
and coordination on mining issues and responses. 

EPA “Stove piping” Impedes Holistic Resolution of Problems 

It is often difficult to develop a unified, integrated approach to mining contamination 
(especially at “mega sites”) because of the compartmentalization of EPA offices and 
programs. Many hazardous substances can exist in the air, in surface water and 
groundwater, and within Treaty and subsistence resources such as fish, plants and 
wildlife.  All of these sources can affect human health and the environment.  Given this 
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scenario, Tribes are frequently left wondering who best to contact when seeking EPA 
support – or they end up in an endless loop of “it’s not my job” conversations. 

Recommendation 

NTWC reiterates its previous recommendation that headquarters and each region should 
identity a single point of contact for Tribal communications and coordination with regard 
to Tribal mining issues.         
 
 
 
CERCLA Approach 

If a site has been designated on the National Priority List (NPL), it becomes eligible for 
Superfund funding and is handled within the Hazardous Waste Office of EPA.  When 
EPA engages in a Remedial Investigation/Feasibility Study (RI/FS) it is usually a very 
long-term process that requires affected Tribes to have a high level of technical expertise 
in CERCLA law, geochemistry, hydrology, fisheries and wildlife biology, human health 
assessment, and engineering - among other disciplines.  When a Record of Decision 
(ROD) is developed that impacts Tribal resources, Tribes have unique “concurrence” 
authority under CERCLA that is similar to that of States.  These responsibilities make it 
even more critical that the Tribes should be engaged in the process from the beginning to 
the end (cradle to grave) if EPA expects to receive Tribal concurrence of a ROD. 
 
To date, there have been various levels of EPA support for Tribes to engage in the 
Superfund process.  To a large extent, if a Tribe submits a proposal there are usually 
some funds available to provide for Tribal involvement.  This funding however has been 
inadequate to provide the breadth and scope of expertise necessary.  
 
The NTWC has the following concerns with the Superfund process: 

• There are diminishing funds in the Superfund budget (therefore the Superfund 
tax should be reinstated). 

• Tribes have not been allowed to participate in EPA’s yearly “priority panel” 
funding meeting (this alienates Tribes from having a voice in how national 
priorities are set and prevents a discussion about the impacts on Tribal water 
and other resources), 

• Funding is usually given to human health concerns first and long-term 
ecological remedies usually go unfunded (inequitably affecting Tribes, who 
cannot simply pack up, move to a new neighborhood and take their 
sovereignty and culture with them).  

• Without adequate funding to actually finish a remedy, the site remains a 
Superfund site. The economic stigma looms over Indian communities and the 
ecological remedy is not implemented. 
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• Remedies are usually not adequate to restore natural resources to those 
conditions necessary for Tribes to exercise their Treaty rights or engage in 
traditional subsistence and other cultural activities.  

• Tribes are not trained by EPA to bring about their own response action under 
CERCLA law, 

• Natural Resource Damage Assessments (NRDAs) are available to Trustees 
(Tribes included) and must be coordinated with EPA remedies, but there is no 
funding for Tribes to conduct their own NRDA. 

• The physical boundaries identified as a Superfund site may not be sufficient to 
address the geographic area, natural resources damaged and human 
communities affected, especially Tribal communities. 

• Superfund is a legal process but EPA provides no money to Tribes for legal 
support.  

 
In short, the Superfund process is extremely convoluted, labor intensive, long-term and 
requires focused project management, legal and policy level work by Tribes.  As 
sovereign governments with response action and concurrence authority for ROD 
approval, Tribes need to be considered EPA’s co-management partner. 
 
Recommendations 

When EPA develops a remedy for an NPL site on or near a reservation, an Alaska Native 
Village or other Tribal site, they should look to the local Tribe(s) to do the bulk of the 
work, and fund the Tribe at a level they would consider funding their own staff if EPA 
had the lead.          

Clean Water Act Approach 

Under the CWA National Pollution Discharge Elimination System (NPDES), permits are 
required during project operations and may be necessary post-mining if discharge 
continues to negatively affect Tribal waters or waters of the U.S.  Violations frequently 
occur, but EPA does not have the local presence to monitor and enforce. In addition, 
companies sometimes get around the need for post-mining NPDES permits by burying 
discharge pipes so that the discharge becomes “non-point”. 

 The lack of enforcement authority for non-point sources of pollution is of great concern 
to the NTWC.  The NTWC recognizes that the Total Maximum Daily Load (TMDL) 
process is a flawed process that must be overhauled, as is evidenced by the facts that:  

• Most water bodies in our country (and in particular in Indian Country) are 
listed on the 303 (d) lists. 

• Written TMDL plans are required by law, but are frequently not implemented 
(EPA provides no funding to actually solve the problem). 
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• Tribes with reservations that have checker-boarded land ownership frequently 
have no ability to compel people to reduce non-point source inputs of 
pollutants into their water bodies. 

• Penalties and mitigations are frequently not directly available to Tribes to 
protect their environment. 

 

Recommendations: 

EPA needs to partner with, train and fund Tribal staff to assist in monitoring NPDES 
violations that impact Tribal and federal waters. Regulations need to be written and 
adopted that will prevent mining and other polluters from simply burying wastewater 
discharges instead of cleaning them up. 

Conclusion 
 
The NTWC appreciates the opportunity to provide the EPA with a brief description of 
some of the mining concerns faced by Tribes.  The NTWC urges EPA and its federal 
partners to “step up” with regard to its Trust Responsibility to protect Tribal human 
health and Tribal environments. 
 
That said, the NTWC recognizes the magnitude of problems caused by mining, and 
understands that it is difficult for EPA to immediately be responsive to all the issues 
outlined herein. NTWC members hope that this document can serve as a springboard that 
will open up dialog at a national policy level between EPA and those Tribes whose  
human and ecological health, subsistence and cultural resources are impacted or 
potentially impacted by mining activities.  
 
The NTWC looks forward to engaging in follow up discussions with EPA.   


