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 NTWC 2015 FALL MEETING 

November 4 - 5, 2015 

 

 

 

Wednesday, November 4, 2015 Day 1 

United South & Eastern Tribes Office 
711 Stewarts Ferry Pike, Nashville, TN 37214 
 

Agenda 
1) Welcome and Introductions 
2) NTWC Priorities for FY 16 an Open Discussion Baseline Water Quality Standards 
3) Tribal Operator Certification Funding  
4) Certification Enforcement Process or lack thereof  
5) Climate Change Water Resources Impacts 
6) Natural Resources Damage Assessment and restoration NRDA 

Summary of Actions from Day 1 
Appendix A – Round table discussion on Baseline WQS 
Appendix B - Round Table on 401 Certification 
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1) Welcome and Introductions 

Name Affiliation 

Ken Norton 
NTWC Chair – Region 9, Hoopa Valley 
Tribe 

Michael Bolt 
NTWC Vice Chair – Region 4, Eastern Band 
of Cherokee Indians 

Phillip Cernera Region 10, Coeur d’Alene Tribe 

David Fuller Region 10, Port Gamble S'Klallam Tribe 
Denise Jensen Region 7, Winnebago Tribe of Nebraska 

Collin Larrick Region 8, Ute Mountain Ute Tribe 
Shaun Livermore Poarch Band of Creek Indians 
Steve Terry  United South & Eastern Tribes 
Jennifer Bennet United South & Eastern Tribes 

Nancy Schuldt 
Region 5, Fond du Lac Band of Lake 
Superior Chippewa 

Alex Cabillo Region 9, Hualapi Tribe 

Kathleen Brosemer Sault St. Marie Tribe of Chippewa Indians 

Felicia Wright EPA, Office of Water, Tribal Coordinator 
Pamela Blasdell NTWC, EPA/OW, Attain LLC 

Rene Rickard 
Region 2, Tuscarora Nation/Haudenosaunee 
Environmental Task Force 

 

Steve introduced Marta Reczko from the Miccosukee Tribe of Indians in Florida.  Steve invited 
her to the fall meeting as she will be joining United South & Eastern Tribes (USET) on 
November 30, 2015. 

Nancy Schuldt announced that her tribal chairwoman, Karen Diver, was tapped to be Obama’s 
Special Advisor on Native American Affairs for the remainder of his term.  She will work at the 
White House and Nancy was hopeful that Karen can do some quiet networking on our behalf 
with EPA HQ on a couple of the big issues/initiatives we’re tackling such as core water quality 
standards, and guidance on 401 certification.  

 

Alex Cabillo gave the opening prayer. 
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Ken opened up the fall meeting by reviewing the current initiatives brought forward by the 
National Tribal Water Council (NTWC) and under development at the Environmental Protection 
Agency (EPA).  The Reinterpretation of Treatment as a State (TAS) and the Total Maximum 
Daily Load (TMDL) Guidance have a good chance of moving forward.  There is strong support 
within the agency.  At a recent update from Office of Indian and Tribal Affairs (OITA) meeting 
Ken noted there was a positive forecast for these two initiatives.   

 

Ken laid out the areas for the NTWC to discuss and strategize: 
 Baseline Water Quality Standards (WQS) for all Indian lands 
 Climate change 
 Nutrient Strategy 
 Targeted Funding for 106 programs – Ken believes this could be brought forward when 

the office is working on their strategy. 
 Hydraulic fracking 

 

1) NTWC Priorities for FY16 An Open Discussion Baseline Water Quality Standards 
Ken participated on a webinar call on September 23rd with the former Office of Water (OW) 
Deputy Administrator, Ken Kopocis.  It was a follow on to the August 11th letter announcing the 
possibility of developing a baseline (WQS) for tribes that do not currently have TAS.    

Ken opened the floor for council members to discuss members thought of the proposal, identify 
criteria for the standards and provide examples of where WQS could help their tribe and regional 
tribes.  For purposes of maintaining the flow of the meeting content the round table discussion is 
located in Appendix A of the minutes.  Ideas have been pulled out to support the paper the 
NTWC will develop and provide to EPA in support of this effort.  

 

Felicia provided the council with the agency’s vision or overview of protecting the nation’s 
waters and how tribal lands fit into the vision.  There are three main pieces: 

 Facilitating tribes to be Clean Water (CW) regulators. The TAS reinterpretation will 
save tribal cost and effort by helping tribes to make a case for obtaining TAS. 
 

 TAS for 303(d) – This is complimentary and facilitates TAS. 
 
 Baseline WQS is the broadest reaching effort to fill the gap for where there are not 

already existing WQS standards.  Under the Clean Water Act (CWA) for TAS the 
tribe must have to have formal reservations and trust lands. Where WQS are defined 
for the exterior boundary applies to all the land regardless of ownership.  It’s not 
parsed out.  Whether it’s a baseline WQS or the tribes WQS, the trust lands outside 
the reservation, where they are in status of the trust, the baseline WQS would apply. 
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Unknowns: 
 Allotted lands – for example in Oklahoma where 5% of the lands are allotments 

(non-trust lands) 
 Alaska – Areas outside the reservation will not likely qualify  

Felicia explained that to get to work, ideally it should be the full reservation lands within 
the exterior boundaries and outside lands within the trust.  EPA will have to figure out the 
legality of how it will work and whether it’s limited to a reservation. 

 

Concerns sited from the NTWC: 
 Perception it is an attack on Tribal Sovereignty  
 How the standards are created and implemented 

Based on the experience from the 2002 initiative to create baseline standards for tribes a 
number of members expressed their personal concerns and those from other tribes in their 
region.  There will likely be pushback from tribes who see this as an attack on their 
sovereignty and also the way EPA rolled it out was wrong as standards could not be 
developed across the entire country.   

Felicia understood the council’s concerns and explained the agency is open to looking at 
ideas from tribes for creating and implementing the standards.  The agency has learned 
from the past initiative that tribal input will be an important component to make this 
initiative a success.  

There will be three rounds of pre-consultation to make sure tribes are on board.  Felicia 
followed up by noting Gina McCarthy stated she is not going do any pre-rulemaking if 
tribes see this as an attack on their sovereignty. 

 Funding  
As the number of tribes join 106 program and more tribes are going to TAS how will 
funding be impacted for the tribes currently in the 106 program? 

Felicia addressed the concerns on funding.  Currently EPA funding is flat lined.  There is 
funding for EPA to directly implement the program.  Tribes with TAS for UIC programs 
get funding directly.   

There are not too many pots of funding for TAS and tribal program funding.  Water has 
the most funding.  106 is the biggest pot but the agency has to consider the following: 

 Tribes with established capacity. We don’t want to lose the capacity.  
 Tribes that want to expand.  
 Tribes with no program but want to build one.   
 303(d) TAS – will likely draw in more tribes 

She explained that the baseline WQS shouldn’t impact funding.  106 should not be 
effected.  EPA is going to have to figure out the increase in direct implementation but she 
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noted that this effort will alleviate the agency’s financial burden elsewhere as it has spent 
time on legally vulnerable approaches on reservations for issues such as NPDES 
permitting and having baseline standards will remove this as an issue. 

Ideally, EPA wants to leverage more 106 for the implementation side and wants GAP to 
fill a greater role for water capacity to free up 106 dollars for more advanced types of 
program implementation. 

 Action: Felicia will talk to the water directors about the concerns the NTWC has with 
funding for this initiative. 
 
 Tribes felt broadsided by the initiative as it was brought up suddenly at the Tribal 

Environment Forum last August without any notification to the NTWC. 

Felicia responded to the comments by the agency rolling this out without giving the 
council any indication. She agreed came out quickly but explained support for this went 
through senior management to the agency administrator.    

 Action: Felicia will inform upper management about the NTWC concerns by the way the 
baseline WQS initiative was rolled out.   

 

 

The NTWC agreed to outline a paper supporting the baseline WQS with the following content as 
a suggestion to EPA on how to proceed with the initiative: 

 Preamble 
State the initiative –   The baseline WQS will provide water protection and 
enhancement of Tribal Sovereignty that fulfills EPA’s trust responsibility to the 
tribes.  It also provides value as it’s a safety net and provides financial benefits for 
tribes that do not have the legal resources by having EPA back them.  Tribes will 
become partners, co-regulators with EPA. 

Explain how it will work  
The standards will provide tribal lands with WQS under the Clean Water Act 
(CWA) regardless of whether they have TAS or not; however, tribally approved 
standards through TAS will always override EPA’s baseline standards. It must be 
clear to tribes the standards will be enforced. 

Tribes will have an opt-out or what will be referred to as an Enhancement of Trust of 
Environmental Justice.  The options will be: 

 EPA baseline standards 
 TAS 
 Working on TAS but using baseline standards in the meantime. 

Development of Standards should be narrative and regionally based. 
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Narrative – should be based upon federal actions such as Fish Consumption and 
TMDLs. 

 

EPA and tribes will collaborate on the content of what the narratives mean. 

Identify translators on how to interpret the narratives and the conditions that must 
be met, i.e., 5% loss of species within an aquatic community. 

Regional tailoring will be necessary because cases such as temperature is not the 
same as in Minnesota as it is in Florida.  
 

Tribal participation  
Ask EPA to look into whether or not tribes will be more likely to participate if there is a 
specific promulgation from EPA, or less included to go for TAS with the baseline 
standards in place. 

 

 Action: Felicia will follow up with the NTWC on the antidegradation policy in WQ that was 
under Nancy Stoner it started as refocusing and reemphasizing on antidegradation. 

 

Renee Rickard – We have to go beyond and look at it broadly and in our culture the fish are there 
for the Indians, either they are not coming back or you can’t eat it anymore.  

 

 

2) Tribal Operator Certification Funding – Steve Terry 

Steve provided the NTWC with the current status of the contract for tribal operator certifications. 

The services that were offered by Inter Tribal Council of Arizona (ITCA) and Associated Boards 
of Certification (ABC) rolled together into a huge contract with CADMUS, a contractor in 
Massachusetts.  Michelle Young, CADMUS has contacted Steve and requested information 
regarding the services USET provides to tribes.   Steve is concerned because this information is 
proprietary on the unique services USET provides. 

Steve plans to discuss this with Michelle Young and EPA next week and will provide the NTWC 
an update on the December 9, 2015 call.   

Felicia addressed Steve’s concerns and suggested that there was miscommunication but also 
explained the request for information is common when a company subcontracts.   

Steve also expressed concerns that EPA did not award this work to the two companies that 
actually train tribal operators.  He noted that previously USET and ITCA tried to get this funding 
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but couldn’t cover the country national scale.  Steve noted that if EPA gave 10% of that to the 
tribes it would have covered the tribes for years.   It’s an arduous process but USET gets the 
operators to pass the exam and asking a contracting firm who knows little about tribes and the 
difficulties of certification training is feudal and a waste of resources.  

 

 Action: Steve will report out to the NTWC on his November 16th meeting with CADMUS 
on the next monthly conference call. 

 

 

3) CWA 401 Certification Enforcement Process or Lack Thereof 

Nancy referenced article that was handed out to the group regarding gaps in regulatory 
enforcement.  She brought up the article as her tribe is experiencing a loss in thousands of acres 
due to mining and inadequate regulatory enforcement.  Nancy’s reservation is located 
downstream of mining activities.  EPA is enabling permitted discharges to exceed WQS a 
number of miles downstream to a reservation in her Region.  EPA and permittees must 
understand there is tribal authority downstream as they are WQS regulators.   

A process needs to be created or clarified when water comes on to a tribe or state from another 
jurisdiction.  

A tribe approved for TAS and WQS has an additional inherent authority under 401 for a federal 
permit that might affect tribal waters.  Her tribe’s standards were approved in 2001.  Not once 
did the 401 certification program come up during the process.   

In an effort to get a handle on her tribe’s regulatory authority, Nancy developed an outline of 
issues and passed it out to the NTWC.  She opened the topic to a round table discussion to find 
out council member experiences with 401 and their process was approached and developed.   

For purposes of maintaining the flow of the meeting content from the round table discussion is 
located in Appendix B of the minutes.  The outcome and actions developed from this discussion 
were pulled from the round table discussions.  

 

a) Findings from Roundtable discussion on 401 certification tribal experiences. 

The group concurred there is a need for: 
1) Guidance and training for the 401 program.   

 Gather case studies 
 Examples of tribal submitting permits can be found in Vessels General 

Permit VGPeNOI system. 
 Pull in other aspects to incorporate into standards such as quality vs quantity. 
 Add items such as recharge and minimum flow into 401 certification. 
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2) Clarification on the permitting process 

 EPA is obligated to notify downstream states if an upstream discharge 
certification is occurring that may affect areas downstream, or does not comply 
with the certification of the downstream area.  Why is this not happening in some 
cases? 

 What happens when a permit is not issued? 
 

3) Make the 401 certification an aspect of tribal regulatory authority part of the TAS for 
303(d) initiative.  

 
 Action: The NTWC will draft a white paper outlining the above needs for the 401 

certification program. 
 

 

 

4) Climate Change Water Resources Impacts - Felicia/Steve 

There are new tools to open up funding sources to tackle climate change. 

In response to climate change talks with tribes from as far back as 2010 OW has dedicated one 
chapter on working with tribes in the OW Climate Change Strategy.   

OW has had a person on detail gathering information on climate change assessments from the 
Bureau of Indian Affairs (BIA) which received an $11 million grant to fund climate change.  
ORD had some huge RARE and STAR grants that have done some focus on tribes sending in 
research projects on climate change.   

OW is looking at where tribes have done vulnerability assessments and why from such grants 
and is creating a white paper that will detail the assessment and its funding source.   

It is meant a resource for tribes to assist them in finding resources to handle climate change.   
Felicia asked for the NTWC to review it and provide feedback on what is good and what else is 
needed to make it useful.  She plans to talk to the tribal science council about this in early 
December.    

The NTWC was receptive to the project and provided Felicia with a few items to add to the areas 
of focus. 

OW is not working with every agency.  There is a former EPA person now at BIA who wants to 
keep helping with tribal climate change initiatives.  AIEO is supportive of this effort as their 
reach with the White House Council on Tribal and Native American Affairs is involved in 
climate change discussions.  
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 Action:  Felicia releasing the draft climate change resources to the NTWC and will ask the 
tribal science council to look at it as well. 

 Action: Add the following information to the climate change resources white paper: 
 salt water intrusion example in Florida 
 ecosystem services evaluation framework internationally 

 

 

5) Natural Resources Damage Assessment NRDA and Restoration 

Department of Interior (DOI) is looking at ways to support tribal participation in NRDA damage 
assessment and restoration.  DOI is trying to figure out to bring tribes into the process.   

Nancy Schuldt provided some guidance to DOI and mentioned the relationship EPA has made 
with tribal environmental programs around the country.   

Phillip Cernera explained the main reason this has developed is due to tribes complaining that 
cultural resources have no quantification or approach to determine inquiries to reward damages.  
It will be a long process to get tribes into the process.   Currently Phillip is involved in helping in 
writing code to capture natural resources for tribes.  In the NRDA, cultural resources are not 
natural resources.   

Nancy noted that this is an opportunity for tribes as co-managers of their natural resources to be 
involved.   

 

Other items not on the agenda:  

Response from Randy Hill regarding GAP Guidance.  The NWC now has everything they have 
requested in writing from AEIO.   
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Summary of Action Items from Day 1: 

1) Felicia will talk to the water directors about the concerns the NTWC has with funding for 
this initiative. 

 
2) Felicia will inform upper management about the NTWC concerns by the way the baseline 

WQS initiative was rolled out.   
 

3) Felicia will follow up with the NTWC on the antidegradation policy in WQ that was 
under Nancy Stoner it started as refocusing and reemphasizing on antidegradation. 
 

 
4) Steve will report out to the NTWC on his November 16th meeting with CADMUS on the 

next monthly conference call. 
 

5) The NTWC will draft a white paper outlining the above needs for the 401 certification 
program. 

 

6) Felicia releasing the draft climate change resources to the NTWC and will ask the tribal 
science council to look at it as well. 

 
7) Felicia will add the following information to the climate change resources white paper: 

 
 ecosystem services evaluation framework internationally 
 salt water intrusion example in Florida 
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Wednesday, November 5, 2015 Day 2 

United South & Eastern Tribes Office 
711 Stewarts Ferry Pike, Nashville, TN 37214 
 

Agenda 
1) Welcome, Recap of First Day 
2) Discussion with EPA Staff - NTWC Priorities  

a) Baseline WQS 
b) Infrastructure Task Force/OAM Survey Project Status 
c) Tribal E-Enterprise Project 

3) Update on Reinterpretation of TAS Initiatives  
a) for CWA 303(c) and 
b) Impaired Waters CWA 303(d)  

4) Update on Tribal Nutrient Strategy and Funding 
5) NTWC Initiatives 

a) GAP Guidance 
b) Mining loopholes 

6) Tribal Treaty Guidance Proposal 
7) Baseline Water Quality Standards White Paper Development  
8) NTWC Business: 

 New Members 
 Committee Assignments 
 Reports 

 

Introductions from EPA 

Name Affiliation 

Laura Shumway 
Office of Wetlands, Oceans and Watersheds 
(OWOW) 

Fred Leutner Office of Water 
Matt Richardson Office of Waste Water Management (OWM) 

Laura Palmer Office of On Scene Coordinator 
Andrea McDonnell Office of Science and Technology 
Shana Harbour EPA 
Linda Hall Office of Water 

 

 

 

 



DRAFT 
 

NTWC Fall Meeting, November 4 – 5, 2015    12 
 

 

1) Welcome, Recap of First Day, Ken Norton NTWC 

Ken welcomed EPA staff to the day’s call.  He provided an overview of yesterday’s discussions 
on the following topics: 

 NTWC Overview of initiatives 
 Reinterpretation efforts 
 303(d) rule making efforts 
 Support of the baseline WQS   
 Climate change initiatives 

 
 
2) Discussion with EPA Staff 

a) Baseline WQS 
Ken announced the NTWC 100% supports the agency’s initiative for baseline WQS and 
would like to work closely with the agency to make the initiative a success. However, 
there is caveat to the council fully supporting the standards.  Rene Rickard in Region 2, 
raised a unique circumstance in the Region where it would need to go to the 
Haudenosaunee consortium.  Rene could not fully support the initiative and suggested 
EPA meet with the tribal leaders at their May 2016 meeting.  Fred thanked Rene for the 
suggestion and will take this into serious consideration as the agency wants support from 
tribes. 

To assist EPA NTWC discussed at length the approach for reaching out to tribes and 
worked on the basic framework for the standards.  The NTWC is aware of the short 
timeframe and plans to send the letter to EPA as soon as possible. 

In support of the initiative the NTWC decided to: 
 Send a letter of support to EPA detailing what the NTWC perceives the baseline 

standards will look like – designated uses, narrative criteria and antidegradation.  
It will also provide outreach language tribes will be more receptive to. 

 Send an outreach letter to tribes explain and supporting the mutual effort with 
EPA. 

 Build an integrative network of tribal ambassadors in each region to reach out and 
assist tribes with their concerns. 

Based on the similar initiative from 15 years ago the NTWC was certain there will be 
some pushback and suspicions from some tribes and suggested promoting this as a 
partnership with EPA to fill in the gaps in WQS protection, working with tribes to protect 
water resources and fulfilling trust responsibility. 

 Action: Felicia will send out the schedule for the Baseline WQS Initiative. 
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b) Infrastructure Task Force / O&M Survey project – Matt Richardson  
At the April meeting EPA mentioned there was a project to identify tribes with good drinking 
water and facilities to analyze their cost and methodologies and compare that to other utilities 
to determine what tribes can expect to keep their utilities up and running. 

Matt reported the project is still ongoing. It slowed down due to a change in the contract with 
the contractor.  The work started back up in October.   

With regards to the Infrastructure Task Force (ITF) there have been a few principals only 
meeting.  A full members ITF meeting will likely be held in the winter. 
 
c) Tribal E- Enterprise Project – Laura Shumway 
Laura and a colleague Shana Harbour participated to provide an overview of the Tribal E-
Enterprise project.  The E-Enterprise project is an effort to find more efficient ways to 
streamline business processes using joint governance.  She apologized for the confusion that 
the effort was about the exchange network and explained the initiative was much broader.  
It’s introducing a modernized approach by incorporating data management or thought 
process into your monitoring strategy.   

A tribal roadmap is being created to help tribes establish and maintain their data submissions 
and assist with items tribes should think of early when creating QAPs and monitoring 
strategies. 

Calls are conducted on a bi-weekly basis and the project participants consist of nine tribal, 
six regional and ten from headquarters.  Angie Reed from Penobscot Tribe in Maine has 
volunteered to be the tribal co-chair.  Anyone who wants to participate in the project should 
contact Laura Shumway. 

 

3) Update on Reinterpretation of TAS Initiatives  
a) CWA 303(c)  
The interpretive rule was published on August 7, 2015.  It was open for a 60 day comment 
and closed Oct 6, 2015.  The agency received 41 letters of comment.   

The proposed rule with comments is located at 
http://www.regulations.gov/#!documentDetail;D=EPA-HQ-OW-2014-0461-0001 

Fred provided a brief overview of the comments 
 17 tribal governments 
 10 states 
 5 private citizens 
 3 local governments 
 2 regulated community 
 1 academia 



DRAFT 
 

NTWC Fall Meeting, November 4 – 5, 2015    14 
 

 Tribal associations 
 State and local agency association 

 
25/41 were positive which came from tribes and tribal associations, two states and private 
citizens.  

15 were opposed or stated serious concerns.  Maine, Oklahoma, Wisconsin and Utah 
comprised of the states.  Maine and Oklahoma may have special circumstances due to special 
federal statutes.  ME and OK 

The next steps are to 
 Review and write a response comments by the end of the year 
 Issue the final rule in early 2016 and aiming for publication mid-2016.  

 
Ken state he was happy to see tribes in region 9 who were seeking TAS how this would 
benefit them in the process of seeking TAS.  

 

b) Impaired Waters CWA 303(d)  
The impaired waters initiative was also presented at the Region9 RTOC meeting.   

Sarah noted this effort is a few months behind Fred and the time frame for completion is by 
the end of the year.  There will be continued consultation with tribes and inter-governmental 
associations through webinars and a move to finalize mid to early late 2016. 

 

4) Tribal Nutrient Strategy and 319 Funding 

Update on 319 Funding   
Linda Hall Chief of Non-Point Source Program in OW provide a brief update of 319 funding.  
The funding has been steady the last couple of years.  The agency successfully reserved $8 
Million or 4% of the funding floor for tribal programs and is planning to continue this into 
FY16.   
 
A total of 182 have applied for and are eligible for base grant work plans.  Not every tribe 
comes in every year.  It leaves us with roughly 2.5 million for the competitive base grant pot.  
She gave an idea of how many proposals and number that are funded every year but didn’t 
have the actual number. 

 
Nutrient Strategy  
Steve Terry provided an overview of the regions that submitted case studies.  The goal of the 
studies is to create a repository of nutrient case studies for tribes to use as a reference to when 
handling nutrient issues. 
 
Region 1 – One submission from Penobscot. Waiting for more information on an ATV trail. 
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Region 2 – Nothing as of today. 
Region 4 – Submitted one for aquatic diversity but it didn’t really have anything to nutrients. 
Region 5 – Submitted a phosphorus reduction project. 
Region 6 – Peoria tribe of Oklahoma has a project to restore a spring. 
Region 7 – Submitted a case study with underground practice. It has not been in place long 
enough.  
Region 8 – Southern Ute plans to submit. Waiting for more information on this.   
Region 9 – Pyramid Lake Paiute Tribe submitted a tile drain project. 
Region 10 – Squaxin Island Tribe plans to submit. Waiting for more information. 

 
The group discussed the issues behind collected adequate case studies.  It’s rare to find 
suitable incremental projects.  Phillip suggested there are a suite of items such as innovative 
technology or strategy that are necessary to make a change in a system. 

 

5) NTWC Initiatives 
a) GAP Guidance 

Last April the group discussed flexibility of GAP Guidance with EPA. The NTWC 
received an answer and now the agency is allowing utilization for baseline 
monitoring.  This is good for Hoopa Tribe’s pre and post strategy for marijuana run 
off so they can move into the 106 program to work on the degradation of their water 
quality over the farming.  Ken briefly explained the hurdles he encountered. 

 

b) Mining Loopholes 
The NTWC discussed developing an outreach plan at their Florida meeting.  Ken did 
not want to lose sight of this effort.  Steve is still planning a Facebook boost for this 
initiative.  He is looking for photos of dramatic effect.   

 
Felicia suggested continuing to write about the CWA and noted Nancy Stoner was the 
last person to be clear EPA is not looking at this.   Ideally the NTWC needs to find a 
good compilation of legacy mining and failures (this was permitted, list the issues and 
list the failure rate).  

The group also discussed aspects of national enforcement for mining. States are all 
over the place with regards to regulations. Cooperative agreements are dicey as the 
companies are not aware what is in the chemicals they are using.   

Nancy handed out flyer from Region 5 detailing an executive order from President 
Obama.  Interior, Agriculture and USACE are to establish a net benefit goal for 
natural resources for a minimum and other ecological resources.  It covers areas such 
as land base watershed level planning etc.  

Forest Service has 180 days to write and implement their guidance.  FWS has over a 
year.  
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6) Tribal Treaty Rights Guidance 
Felicia explained the agency’s proposal for guidance to help implement their tribal guidance 
policy with the realm of treaty rights.   It outlines a process to help navigate treaty rights 
discussions with tribes during consultation.  It’s seen as a: 

 Proactive step about the treaty rights early in discussion. 
 Commitment that EPA does not conflict with tribal TR 
 Honors and respects rights and resources protected by treaties (it has to be related to 

natural resources) 

It’s out for consultation and extended to November 13, 2015.   

 

7) Baseline Water Quality Standards White Paper Development 
The group laid the ground work for the wording for supporting the baseline water quality 
standards.   

Preamble will take into account: 
 A longstanding GAP in the protection of the nation’s waters. 
 Explain why water is at the heart of tribal culture. 
 Baseline standards are the essential core elements to utilize a mechanism for regulatory 

protection of water. It gives tribes to engage who don’t have the ability to engage in 
protecting their water.   

Middle section – Explanation of how it works.  
Recognize promulgating these standards across IC for tribes that do not have federally approved 
WQS provides tribes an opportunity to consult with EPA on regulatory decisions and bring tribal 
resource knowledge and priorities into the decision making process.  

If anything else it prevents reservations from becoming mixing zones under state permits. 

Criteria Suggestion 
 Narrative 
 Antidegradation supporting the permitting process. 
 
Closing Paragraph 

 Add to the end the statement about treaties. 

 

Felicia noted that Mary Lou Soscia in Region 10 is leading this effort and has a staff at 
headquarters supporting her. 
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8) NTWC Business 
a) Representation 
Steve called for new representation for Region 6 and 10.  
 Representation from Region 6 is needed to replace James Grider.  It is vital to have 

representation to cover the heavy mining activities in the region.   
 Region 10 will replace Daniel Chythook.  Navajo has never responded to calls for 

representation. 
 
b) Spring Meeting 
There is plenty of travel funds for the DC meeting.  April is likely the month for the spring 
meeting.  

 
c) Other items 
National Quality Water Monitoring Council – 

Nancy has represented the NTWC. The bi annual conference in May in Tampa.  She has been 
able to work on the communications committee, managed to get tribal articles in the last two 
releases.  Working on get   
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Appendix A – Round table discussion on Baseline WQS 

The NTWC members were asked to provide their thoughts on the initiative and components to 
ask EPA to consider.  

  

Ken Norton – The baseline standards were discussed at the Region 9 meeting. An opt-out 
approach was discussed as an alternative for tribes that do not want WQS as tribes are wary 
about this process moving forward and potentially taking away our influence for lands outside 
the reservation.  He suggested approaching initiative stating the baseline standards will be held 
as place holders.   

The promulgation of WQS in IC goes back the 1999 initiative.  Tribes took a cautious approach 
for that initiative and even though the agency was an advocate for tribes, the tribes were leery.  

Having WQS provides tribes with the mechanisms to access technology based permitting.  It 
gives tribes the choice to either sit back and be notified or, engage and be co-regulators.  Ken is 
passionate and believes the TAS process is one of the few statutes that came out of the 
congressional statutes that enhances tribal sovereignty.  

It comes at a good time as more tribes are interested in taking over the role as regulators by 
going through the TAS process. Currently, there are 300 tribes that have reservations with 
waterbodies that could be eligible for WQS.  Of the 49 tribes that have TAS, 42 have approved 
standards.  Two tribes in Region 9 are interested in going down the TAS path. 

 

Sean Livermore – From his tribe’s perspective these standards will be a less robust WQS but he 
thinks it is positive as it covers that black hole scenario and could be a tool to start in the right 
direction and something to fall back on.    

Based upon the conversation the approach looks like narrative standards for human health 
consumption rates and antidegradation.  He suggested building the narratives around the numeric 
criteria. 

 

Dave Fuller – At a meeting with the Northwest Fisheries Committee (NWFC) he had to explain 
that the TAS and WQS initiatives are not directly connected and federal government is not 
changing TAS and forcing tribes to their WQS.  He explained the initiative was brought forward 
by the NTWC to get the TAS revised as direct delegation and remove the Montana test to prove 
full jurisdiction over your land.  He explained that the baseline WQS is a safety net for tribes that 
do not have WQS.   
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The commission is leery because of the Fish Consumption issue where Washington is in a battle 
with EPA Region 10 over raising the fish consumption levels.  He suggested anything the 
NTWC puts forward needs a statement with the following: 

 The WQS effort is a fall back effort providing a safety net 
 Needs flexibility around fish or hunting consumption 
 TAS is somewhat related but not a link to shoved down the throat of tribes. 

 

Collin Larrick – Sees this initiative as an important safety net in Region 8. Currently there are 
only 4 – 5 tribes that have WQS and he thinks it would be helpful for the tribes to have this to 
shape management decisions and assist tailoring the monitoring and assessment programs.  

 

Denise Jenson – Attended an RTOC meeting in Region 7 on Monday.  Baseline WQS received a 
mixed bag of reaction.  None of the tribes have WQS and some are dipping toes into TAS.  They 
not clear about the sovereignty part.  One tribe wants to move forward.  One is waiting to see the 
TAS interpretation because it would make the tribes to move forward with their own WQS.  One 
tribe says no because he could not see how EPA could come out with standards tailored enough 
to the region and individual tribes.  Another tribe is in favor but suggests proceeding with 
caution.   Denise explained the NTWC is leaning to sending out a paper explaining the effort and 
Region 7 decided they would develop their own paper.  

Denise explained she is directly impacted by this since all tribes in her region are checker 
boarded and facing non-point issues source due to agriculture. Winnebago acreage is only 1/3 
owned by tribes.  It’s not protected.  Her tribe is small tribal entity and may go to Region 7 to 
effectively handle the trust responsibility of those off stream waters.   

She realizes that not all regions are as fortunate to have a good relationship with their region and 
suggested proceeding with caution.  The council needs to be very proactive and engaged.   

Denise noted that she felt broadsided by this effort as there was no indication it was being 
planned. 

 

Kathy Brosemer – Suggested linking this to the reinterpretation of TAS by explaining that this is 
an additional tool.   In Minnesota most tribes do not have WQS.  There is a proposal for an 
NPDES permit that is upstream or adjacent to tribal lands or within tribal boundaries.  EPA has 
to regard the entire water throughout the tribal land as the mixing zone and only consider WQS 
when the water reenters the state.  This means that entire reach of stream is a mixing zone. This 
is an issue so baseline WQS gives us a chance to address it. 

She suggested it could be beneficial if it can be regionally applied because what is happening in 
Minnesota is not occurring in Florida or Oklahoma.  
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Kathy noted that her Region also felt broadsided by the initiative. 

 

Alex Cabillo – In his region there are more tribes that don’t have WQS that do.  If EPA is the 
regulator for all tribes there will be less need to fund an established tribe’s water program.  He 
wanted to know what will the baseline standards look like and how much will funding be 
impacted? 

 

Ken Norton - He reminded the NTWC that they have asked EPA several times asking baseline 
WQS and cautioned the alternative if it is not ceased upon; it won’t happen again for a very long 
time.  He noted he is 100% supportive and it will not cost a tribe its sovereignty; it enhances it.  
If you want to be involved as co-regulator, you can do it.   It’s up to you as a tribe. It’s a tool; it’s 
a placeholder. 

 

Nancy Schuldt – The last time Region 5 was concerned the baseline standards would not be 
protective enough of their pristine waters.   

Antidegradation is the most relevant part of WQS to the tribes. She suggested thinking 
about framing the translators to interpret and guide us.  How to define degradation.  What 
represents a condition 5% loss of species within an aquatic community? 

 

Steve Terry – At the time of the initial initiative Steve was chairman of Region 4’s RTOC.  The 
NTOC representative was Calvin.  We shot it down because it couldn’t be developed across the 
US.  EPA rolled it out the wrong way. It should have been a narrative criteria and applied 
regionally because criteria such as temperature doesn’t apply across the nation. 

Steve suggested the NTWC held webinars for the rollout of the standards. Ask the RTOCs to 
help with outreach and education. Host an outreach session at the next tribal land environment 
forum.   
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Appendix B - Round Table on 401 Certification 

The NTWC members were asked to provide their experiences with the 401 Certification process. 
Based on these discussions the NTWC decided to submit a paper to EPA asking to consider 
education and outreach to tribes for the process, and are asking for clarification on the permitting 
process. 

 

Phillip Cernera – His tribe went about TAS differently because 401 was the motivation to 
regulate their waters and develop the standards.  It has helped with the Superfund and are in the 
loop for Emergency Response activities, as well as anything proposed.  His water resources 
manager is in charge of the 401 program and handles public notices, review period and appeals 
etc.  The processes were adopted from the state. 

 

Ken Norton – Prior to his tribes WQS, the procedural approach for 401 certification was already 
in mind.  The tribe established a procedure to look at the project review.  Before the WQS the 
tribe developed relationships with all the federal entities. The notification process was already in 
place when the WQS were certified.   

The problem in Hoopa is not when a discharge occurs on a 401, a 401 applies to the water 
flowing through a hydroproject which results as a pollutant discharge.  180 miles upstream there 
are impoundments discharging toxic algae.  Hoopa tests the water to apply a 401(a)2 process but 
it’s never been an enforcement 401(a)2.   

The region also has tribes impacted by a series of dam removals.  Even though Congress ratified 
the agreement 10 years ago the states submit waivers for 401(a)2, allowing the degradation of 
waters.  Tribes are pushing the region to pushback.  The procedural aspects of 401(a)2 is where 
we want clarification. 

 

Michael Bolt – His tribe was approved for WQS in January.  Last month the tribe decided to get 
401 certification.  Ten days later the tribe received EPA notification for four NPDES permits that 
need certifications.   Currently he is working with examples from Oregon to Kentucky but would 
like to have the NTWC develop a templated.  He concurred EPA put little effort into discussion 
the 401 process.  

 

Alex Cabillo – He inherited the standards and the process that was approved in 2003.  The 
certification was unknown to him until he received notice from EPA Region 9 on nationwide 
permits.   He put together 401 certification for the tribe by reaching out to the other tribes for 
assistance.  The 106 program manager provided him with copies of certifications for tribes 
across the nation.   
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He has created 401s for a few 404 permits on his lands and one for a major project impacting one 
of their major ground water wells.   

He has a technical advisory for WQS issues that reviews major programs, it’s brought to this 
group and what types of permits have been looked at. 

Currently a perched aquifer is planned for the western side of his reservation.  Alex developed a 
certification limiting the amount pulled at any given time to maintain the recharge of the aquifer.  
It has a capacity of 45 gallons a minute.  It couldn’t be done unless they agreed to the amount of 
water he noted was capable of sustaining the withdrawals.   

Region 9 is trying to rollout a WQS training with 106, 319 and 401 programs. 

 

Collin Larrick – His tribe has had TAS and WQS approved since 2005.  He was hired to run 106 
program in 2008.  There are no records of 401 certifications being done and his tribe doesn’t 
have administrative procedures. There are no point source discharges on his reservation.   

He usually sees DOT related 404 permits twice or so a year and his tribe did nationwide general 
permits the last time they came out.  His tribe has been asked to create a 401 process.  Works 
with Region 6 and 8 for only ground injection control.   

 

Dave Fuller – His tribe has1800 acres of ground water supported streams and doesn’t have a 
point source discharge issue.  His tribe has worked on 401 certifications from USACE or other 
agencies for roads and trails near wetlands.   

Right now Dave is coordinating with this new environmental program coordinator to upgrade the 
internal EIS and 401 certification review process and tighten up the internal environmental 
reviews for mostly WQS and best practices.  The tribe has an in house civil engineer that is 
taking on more environmental issues.   

 


