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NTWC SPRING MEETING  

CRYSTAL GATEWAY  
MARRIOT HOTEL 

1700 JEFFERSON DAVIS HIGHWAY, 
ARLINGTON, VA 

 

 

March 29, 2016 – Day 1 

Name Affiliation 
Denise Jensen Winnebago Tribe of Nebraska, Region 7 
Shaun Livermore  Poarch Creek Indians, Region 4 
Eric Morrison Douglas Indian Association, Region 10 
Phillip Cernera Coeur D’Alene Tribe, Region 10 

Nancy Schuldt 
Fond Du Lac Band of Lake Superior Chippewa, 
Region 5 

Kathleen Brosemer Sault Ste. Marie Chippewa Tribe, Region 5 
Alex Cabillo Hualapai Tribe, Region 9 
Ken Norton NTWC Chair, Hoopa Valley Tribe 
Dan Kusnierz Penobscot Nation, Region 1 
Pamela Blasdell ATTAIN 
Marta Reczko United South and Eastern Tribes, Inc. 
Steve Terry United South and Eastern Tribes, Inc. 
Jennifer Bennett United South and Eastern Tribes, Inc. 
Paul Bishop Association of Boards Certification 
Eneida Marku Sewage & Water Association of Albania 
Steve Epting US EPA - National Tribal 319 Coordinator 
Dana Ashford-Kornburger USDA - NRCS 
Felicia Wright USEPA – OW Tribal Coordinator 
Gary Hudiburgh USEPA – Gary Hudiburgh, OWM 

 

Discussion Topics 
1) Tribal Nutrient Strategy Update  
2) Strategy for Discussions with EPA Management 

Lunch Break 
3) Continued Strategy for Discussion with EPA Management  
4) Flint, Michigan Crisis 
5) Mining Loopholes 
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1) Tribal Nutrient Strategy Update – 
http://nationaltribalwatercouncil.org/nutrient-strategies/ 

One of the goals of the Tribal Nutrient Strategy workgroup was to build a webpage off the 
NTWC site to provide success stories as resource for tribes to remediate nutrient related 
pollution in their waters.  

Steve reviewed the content he has received and the following helpful links: 

 NRCS American Indian POC Directory 
 USDA Regional and State Conservationist List 

 

The group discussed how to enhance the site and make it more useful. The following content was 
suggested: 

 Purpose of this effort and how it is a partnership with our federal family and how to 
improve the partnership. 

 May also consider adding more materials for watershed planning. 
 Tribal Nutrient Challenges, stories that are not successful. 

o Restoration takes a long time in the NPS world 
o Plans change over time 
o The agency’s thought process for focusing on impaired waters rather than preventing 

the pollution 
o Parallel struggle of cleaning up and more permitting for mining 

 
Parallel Struggle Examples: 

 Coeur d’Alene - EPA is upgrading a massive central treatment plant 60 miles upstream of 
the lake.  It will shut off zinc which is suppressing the phytoplankton.  100 years of 
mining pollution has left 75 million tons of metals at the bottom of the lake.  Shutting off 
the zine will cause massive algal blooms, anoxia, fish kills and metals mobilization.  The 
tribe is going to back to EPA.  Superfund on the lake could be in itself a funded nutrient 
management plan.  

 Dan Kusnierz is seeing the same approach used in Maine.  He works on the Soil and 
Watershed Conservation District for Penobscot County.  The state emphasizes their 319 
projects by spending millions on heavily impaired waters.   

 Great Lakes Restoration is spending millions to clean up the water but yet there have 
been new permits added.   

 

Dana Ashford-Kornburger, USDA and Steve Epting, EPA thought adding the tribal nutrient 
challenges is a good idea that other tribes may be able to learn from and/or share. 
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Stephen Epting explained his priority is to better track and advocate 319 for the tribes.  He also 
helps manage the healthy watershed program. With regards to the workgroup Tom Wall is 
interested in getting back involved and will push NRCS for more case studies.  
 
He explained that there has been a paradigm shift from restoration to protection over the last few 
years.  There are changes happening in the program: 

 TMDL program – Within the last three to four years, states must state their own specific 
priorities for protection. 

 The 319 state program updated their NPS management plans; there are national 
guidelines. 

 

Healthy Watershed Consortium 
Within this program we have set up the Healthy Watershed Consortium Grant to fund protection 
work, protection planning and identify partners.  It is $3.75 million for 6 years to fund protection 
work.  Tribes are eligible for these grants. It is competitively funded.  
 

https://www.epa.gov/hwp/healthy-watersheds-consortium-grant 
 

Tribal concerns with partnerships: 
 Money is at the watershed approach but the barrier is working in partnership. There are 

common ground issues and recognition of jurisdiction issues and cultures.  Tribes want 
self-governance but yet the boundaries for protecting their resources are limited. 

 Tribes don’t have a seat in a Great Lakes Policy, a huge binational effort of governance 
with Canada, states and provinces. It acknowledges the sovereign tribal governances at 
the Canadian and US side.  States and feds have say but the tribes do not. The recognition 
of tribal role in partnership with the government entities is lagging way behind.  Tribes 
are the best resources.  Institutional resistance for partnership with the tribes.  It’s 
frustrating.  Feds need to hear this.  

It was the outward acknowledgment for the tribes to be part of this and at the same time, 
the disconnect to let the tribes be part of the decision making process.  

 

2) Strategy for Discussions with EPA Tomorrow 
The group participated in a lengthy discussion covering the topics that will be presented the 
following day to EPA OW Management.  Ken first outlined his opening remarks then asked for 
the group to provide input on the topics outlined below and to identify talking points.   
 
a) Opening Remarks: 
Ken asked the group to provide input on the topics he plans to include in his opening remarks 
tomorrow: 
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o Water quality vs quantity (very important with nutrient loading and climate 
change) 

o Proposed Rule Making (hopefully finalize in 2017) 
o Discretionary Funding 

The topics have core elements that are overarching with the goals of the administration such as: 

 Flint Water Crisis.  The Deputy Administrator sent a letter to all tribal leaders 
assuring the agency has taken steps to protect public health and the safety of drinking 
water.  Ken would like to use this as a spring board to initiate discussions 
investigating opportunities to bring more money in and reinvigorate tribal 
participation with the interagency task force. 

Raises issues for things for:  
o DW and Sanitation Infrastructure O&M 
o Climate change for both tribes  
o Needs assessment for 106 dollars – it’s a discreet action and it’s in their language.  

o Money 4930 funding for infrastructure / training 
o Accountability in place for authorities to do their job 

Not only does this impact public water systems but private well systems 
 

 SW and DW Infrastructure. Removal of Measure SDW-18.N11. 
Per a conversation with David Harvey it appears EPA is not fulfilling the 
requirements with IHS on this.  EPA is having a hard time internalizing this 
problem. In EPA OW they would rather remove the measure than have a discussion 
with IHS.   

 
TALKING POINTS with EPA 

 Ask Matt Richardson for status of the Infrastructure Task Force initiating surveys. 
It hasn’t happening yet.   

 Mention Joel Beauvais’ letter to the tribal leaders ensuring oversight. 
 Ask EPA to hold joint discussions with IHS to resolve the removal of the 

measure. 
 
b) Additional Topics to cover: 
 

i. Alaska Native Villages. Drinking water and climate change.  Ken asked the following 
questions: 

o How can we embrace with this in our discussions?  
o How to bring their lands into trust?   

Educational barrier – Many of the vast communities do not understand what a 
trust land means.  

o How to use their regulatory authority in the assault from the state? 
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Identify whether there has been meaningful consultation and involvement from 
the state since the NPDES primacy was approved. 
 

TALKING POINT with EPA 
There is a need for meaningful consultation and involvement re: NPDES Primacy. It 
can’t be just a box sending out notification.  

o When the permit is put out there needs to be an agreement with the state of Alaska 
that they will treat the ANV as a government. 
Suggest the strategy used in Regions 1 and 5 where a fact sheet is created and the 
permit is written from the fact sheet. 

 

ii. Certification of 401 Process. Ken directed this discussion to Nancy Schuldt. The goal is 
to have EPA to come out with a summary document explaining the process.   
 
Nancy developed a white paper with recommendations for 401 Certifications. The group 
identified the following items as their next steps and recommendations to EPA.   
 
TALKING POINTS with EPA 
 Develop with EPA, a regionally consistent process of outreach for new TAS tribes to 

receive information, access guidance and training on this aspect of their water quality 
standards program. 

 Develop, with EPA, a consistent policy and process for EPA’s obligation to notify a 
downstream tribe when an upstream federal permit or state-issued NPDES permit has 
been certified by the state, and provide an opportunity for the downstream tribe to 
review and elevate concerns that may be addressed through conditions on the permit 
or license. 

 Identify EPA decision points when consideration of tribal water resources, both on- 
and off-reservation, can be incorporated according to the agency’s discretion and 
tribal consultation policies. 
 

The following recommendations were discussed: 
1. Provide tribal guidance/outreach specifically on § 401 certification when TAS 

approved, so that tribes understand how WQS and certification work together to 
protect water resources. 

2. Establish EPA clearinghouse of tribal 401 cert administrative procedures, like WQS. 
3. Identify and support regional tribal mentors for new TAS tribes. 
4. Develop tracking system (GIS tool?) for federal permits that facilitates recognition 

by EPA of permitted/licensed actions that could affect tribal resources. 
5. Develop implementation policy and tribal guidance under § 401 (a) (2) for 

downstream tribal notification and opportunity to object, and EPA’s subsequent 
evaluation process. 
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6. Consider how EPA can help tribes protect off-reservation water resources in 
situations requiring § 401 certification. 

7. Webinars? Session at next TLEF conference? Case studies on 401 
decisions/conditions/denials. 

 

401 Certification White Paper 

 

iii. Reinterpretation of TAS for CWA.  TAS CWA Section 303(d). 
Need a date for when this will be finalized. 
 

iv. Baseline WQS.  
Ken presented the baseline WQS to Region 9. He noted the overall feedback was 
positive.  He explained that tribes can either engage or not in the consultation process. 
There was a leery acceptance.  There is a big difference in comments from what 
happened in 2002. Tribes want to see EPAs framework.   

TALKING POINTS with EPA 
 Invitation to the previous call for the baseline WQS. The NTWC was supposed to 

participate.  The NTWC had an agenda item to discuss on that call. 
 Ken would like to recommend to EPA getting a baseline WQS structure in the 

Federal Register. Tribes are in consultation overload.  It doesn’t get to the right 
staff person. And some tribes don’t have a staff.  Offering an approach and asking 
tribes for comments would be more effective. 

 

12:00 – 1:30 p.m. Lunch Break 

 

3) Continued Strategy for Discussion with EPA Management  
Felicia Wright, Tribal Coordinator for EPA OW joined the meeting and provided the group with 
guidance on discussion topic with EPA Management tomorrow.  

 
Last Baseline WQS Workgroup call 

Felicia confirmed it was a miscommunication as to why the NTWC was not invited to the 
call.  The topics the NTWC wanted to review during the missed call can be discussed 
tomorrow. 

a) TAS for 303(d). 
Ken is concerned that during interactions with DOI and other agencies on tribal lands 
there are management issues that have not been decided in IC. Ken is hoping this is not 
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an undercurrent to go back case-by-case basis of reviewing one-by-one applicants for 
303(d). 

Felicia explained that EPA is not trying to change our regulation, it’s a streamlining of 
the process.  We are recognizing an expressed delegation by Congress. 

b) Baseline WQS. 
A letter is going out to the tribes asking for input on content they want to see in the 
standards.  Ken explained that he sees effort losing momentum.  The NTWC will convey 
to EPA the use of discretionary authority.  It should be outlined and kept brief.  Ken 
doesn’t think there will be much feedback from tribes.  

Felicia explained the topics EPA wants to cover in tomorrow’s discussions: 
o Antidegradation and share examples of cultural uses standards and how to apply 

it. 
o How does this change in general permits, how do you update them? 
o How do you update the standards? Every three years?  

 
Narrative Standards  
Felicia noted that all narrative standards will not be acceptable according to legal counsel.  
Nancy Schuldt noted that the challenges for updating general permits and standards are 
an argument for narrative standards and relying on your antidegradation standards; 
however, the NTWC does not think blanket narrative for all standards are the proper way 
to go either as it does not adhere to the CWA.  There are standards like toxics that apply 
nationally. 

More discussion is needed to find the right mix of standards. 

 

c) Safe Drinking water using Flint, Michigan as a spring board for the discussions that 
directly relate to lead piping: 

 Removal of Measure SDW-18.N11 
Ken explained that the NTWC is confused why removing the measure rather than 
building that bridge and communicating with IHS to get an understanding of what 
data is out there and can be used. 

Felicia explained that its matter of a lot of new people that do not understand the 
data.  Since 2012, 12% of IC is without access to clean drinking water and access 
to sanitation.  There is an appearance of having accessibility has been reduced to 
6%.  According to Felicia, these numbers are dynamic.  IHS realizes this as well.   

Felicia’s group has talked with her director about this and EPA is welcoming 
comments.  

 O&M – Infrastructure Task Force 
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Workgroups and the survey are reaching out to IC and taking a rational look at 
systems and how O&M is being addressed.  Shaun and Ken have not participated 
in the workgroup in some time.  Felicia noted that there has been some ground 
made with the separate agencies meeting separately. The ITF plans to meet again. 
Matt Richardson should be able to provide an update at tomorrow’s meeting.  

Other areas of concern are: 
 Private drinking wells in which EPA has no authority to regulate.  Felicia noted 

that there has been some expansion of things can be done with septic systems 
such as the Septic Smart program that provides outreach to home owners.  

 Gaps in ensuring the public health, particularly for children’s health and 
environmental justice.  Felicia recommended contacting CDC’s Agency for Toxic 
Substances and Diseases.  

 Solder Joints – Establish a Federal Mandate for removal of all lead pipes. 
 
Action: Steve will reach out to Annabelle Allison at CDC ATSDR. 
 

d) 401 Certification Process.  
Nancy reviewed her write up with the group and explained to Felicia that EPA needs to 
be more thorough when implementing 401 certifications.  

The group expressed concern with: 
 The lack of process and consultation from EPA. There needs to be support for a 

tribe when they receive TAS status. 
 Downstream authority. EPA at the regional level needs to know that there is a 

downstream state or tribe.   
 

Felicia was encouraged by the suggestion to improve the process. The white paper was 
very fruitful and suggested the process could be integrated with EPA training.   
 

e) Discretionary Funds under the OMNIBUS Bill. 
Felicia noted that EPA cannot talk about it but the NTWC can bring it up.  

 
f) Water quantity vs quality issues. 

This is a follow up to the discussion on 401 clarification for outreach and guidance.  
Tribes in Regions 9 and 10 have issues impacting their resources.  Ken asked if EPA 
would hold the position that CWA only recognizes water quality authority. 

Ken is concerned about assessment preservation of aquatic life, biological conditions and 
habitats. An example of this is a monitoring program has identified quality life use 
impairments in a stream reach due to insufficient flows. A TMDL is created for water 
restoration of natural hydrology.  
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Felicia acknowledged that EPA struggles with this and it’s a good area for discussion.  
Those are the things we can look at and related it to something where EPA provide input.   

 
 
TALKING POINTS with EPA: 
 Flow regimes under certain conditions. 
 Are there programs that help tribes address quantities of water? 

 

g) Certified Operator Training 
The group briefly discussed the challenges certifying operators in IC.   

Due to climate change the landscape is changing with threats that were not common before.  
There an increase of arsenic and a few other things in drinking water.  We need to train 
people to identify and address these changes. Some of these threats are changing the 
requirements of the systems.  

Training and technical assistance needs to be peer to peer mentoring.   

Shaun is limited in what he can do and needs support from the NTWC to figure out how to 
help people to communicate with their council and the importance of supporting these 
programs.  In his tribe he has four operators.  Three have dual certification.  They will always 
work for those tribes. 

BIA has a program to recruit young people into water resource careers.  Archie Barns and 
Christina Stringer (who no longer works for BIA). 

Before personnel can receive training they have to be endorsed by the tribe. In Dan’s tribe he 
has two technicians who went through the program.  Dan did this to fill a spot for an 
upcoming retiree. Alex has two technicians as well. 

 

4) Mining – Gary Hudiburgh, EPA – OWM   
a) Loopholes found in Definitions for Waters of US 
Gary met with the NTWC to discuss concerns with mining loopholes that were addressed in 
the letter NTWC sent to EPA. 

There are two areas of concern: 
o Definition Waste Water Treatment System exclusion in the Waters of the US 
o Definition of Fill 

 
Last summer EPA submitted revisions of Waters of the US.  It’s been a contention issue 
with the courts. 

 
 
Definition Waste Water Treatment System exclusion in the Waters of the US -  
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Gary read the definition to the NTWC.  It was promulgated in 1979 and 1980 Waste treatment 
systems, including treatment ponds or lagoons designed to meet the requirements of the Clean 
Water Act are not waters of the United States. If you have a treatment pond/lagoon that a 
municipality/industrial facility is using for treatment - that is not considered Waters of US.  
 
He further explained that exclusion does not apply to mandate bodies of water which either were 
originally created in waters of waters of US such as disposal areas of wetlands and area resulted 
from impoundment from waters of US.  EPA is working under the definition if you build a 
treatment water lagoon it’s not a Waters of US.   

 
Definition of Fill 
Gary noted that he is less up to date on the second concern.  Under the 404 Regulations there is a 
definition of fill.  If it is used to raise the elevation of something for disposal. The Supreme Court 
says it is consistent with the definition of build.   
 
 
At the staff level EPA understands this is a problem. Various people have come to EPA and 
asked the agency to initiate action on this.  The last person who worked on this was Nancy 
Stoner; however, the agency is not spending resources on this. Environmental Groups may be 
good place to raise this issue. The agency understands the issue with the loopholes.   
 

The NTWC believes tribes are disproportionally effected by the way the outcomes of the way 
mines are regulated – losing thousands of acres of headwaters, streams, wetlands. It is an issue 
that the NTWC is not going to give up on. There is no reason why we should give these 
industries a free pass. 

Nancy Schuldt explained that these exclusions are really a matter of policy and interpretation as 
opposed to regulation.   Back to the 80s on a particular instance for a mining project there was a 
decision from the USACE to exclude a tailing basin from the CWA.  USACE never looked back 
and this became a way of doing business. 

It does not require a change to regulation or law. It’s the way it’s read.  

Nancy acknowledged that EPA has try to do the right thing but MN refuses to listen. It’s a 
vicious cycle between the USACE issuing the mining permits and the state issuing a 401 
certifications they claim that are consistent with their WQS, when in fact they are not. Gary 
acknowledged that this is an issue.  

Definition - Introduction to sewage of industrial waste into publicly owned treatment works – 
this is not dammed stream.  And that is how it’s being defined for the purposes of mining.  
Need EPA to look at it and say a dammed stream is not a publicly owned treatment work. 

It sets the stage for EPA to go back and set up a superfund project for which EPA has no funds.  
Legacy mining has proven it’s led to millions of dollars’ worth of damage.   
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b) Abandoned Mines 
There hundreds of thousands of abandoned mines with water discharges. EPA is trying to put 
procedures in place so disasters like the Gold King Mine doesn’t happen again.  

EPA has issued papers in 2007 and tools for a Good Samaritan to remediate a site under the 
CERCLIS law. If you are a CERCLIS from EPA, you are in good shape without liability. 
Two of these have occurred Colorado and Utah.  

In 2012 EPA issued a memo that drove on our experience with NPDES stating a site must be 
finished and left the way it’s was intended.  EPA is working through this for the same rules 
to apply in coal mining. 

Gary noted it’s a good sign things are being talked about now.  The Senators from Colorado 
worked together and developed legislation for Good Samaritan Acts.  It’s pending legislation.   
Colorado’s Governor has requested comprehensive revision of the 1872 mining law. 
 
Gary suggested for members living in areas where there appears to be a failure of 
implementing the law to keep pressing on those issues. 

Nancy noted that at least there is a movement away from coal.  

 

5) FACA  
This topic was discussed earlier and the group agreed that items that were raised were sufficient.  
If members want to get more information on how it’s important to the agency, Felicia 
recommended looking at the Bristol Bay, OIG Report. There was a FACA issue raised that a 
particular environmental group may have had undue influence.    

Ken reminded Felicia the NTWC is a technical advisory group. 

 

 

Meeting Adjourned at 4:45 p.m. EST 
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National Tribal Water Council/US EPA Headquarters discussion: CWA § 401 certification 

Background 

When Congress enacted the water quality certification provisions back in 1970, it wanted to ensure that 
no federal license or permit would be issued “for an activity that through inadequate planning or 
otherwise could in fact become a source of pollution”. 115 Cong. Rec. H9030 (House debate).  After the 
unanimous U.S. Supreme Court ruling in S.D. Warren Co. v. Maine Board of Environmental Protection, 
Senator Edmund Muskie explained on the floor of the Senate to his colleagues: 
 
“State certifications under § 401 are essential in the scheme to preserve state authority to address the 
broad range of pollution.  No polluter will be able to hide behind a Federal license or permit as an 
excuse for a violation of water quality standard[s].  No polluter will be able to make major investments 
in facilities under a Federal license or permit without providing assurance that the facility will comply 
with water quality standards.  No State water pollution control agency will be confronted with a fait 
accompli by an industry that has built a plant without consideration of water quality requirements.”   
116 Cong. Rec. 8984 (1970). 
 
The Process 
 
The § 401 certification process applies only to federal permits:  EPA‐issued NPDES permits (not state‐

issued), USACE § 404 wetland dredge and fill permits, USACE §9 and §10 Rivers & Harbors Act permits 

for discharges in navigable waters, and Federal Energy Regulatory Commission hydropower licenses. 

States and authorized tribes rely on their § 401 certification to ensure that these permitted discharges 

do not cause unacceptable environmental impacts.  Additionally, the § 401 certification may be a tribe’s 

only opportunity to review and either condition or object to federal licensing of a hydroelectric project. 

So, although limited in scope, § 401 certification can still be an effective water quality protection tool.  

 

The central component of § 401 certification is the tribe’s decision to grant, condition, deny or waive 

certification; in essence, deciding whether the licensed or permitted activities will be consistent with 

specific Clean Water Act provisions: effluent limitations for pollutants, water quality standards, new 

source performance standards, and requirements for toxic pollutants, as well as appropriate 

requirements of tribal law. It is triggered by the potential for a discharge to occur; an actual discharge is 

not required.  The potential discharge does not need to involve the addition of pollutants; for example, 

it can simply be the discharge or release of water from the tailrace of a dam.   

 

Tribes may, but are not required to, regulate water withdrawals or set minimum stream flow standards 

in their water quality certifications (Great Basin Mine Watch v. Helen Hankins BLM).  Case law has also 

held that discharges triggering §401 certification are limited to point sources, defined as “any 

discernible, confined, and discrete conveyance, including but not limited to any pipe, ditch, 

channel…rolling stock…or vessel…from which pollutants are or may be discharged”; bulldozers and 

similar equipment are also considered point sources. 
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However, conditions in a certification for protecting water quality do not have to focus only on the 

potential discharge; once a potential discharge triggers the requirement for § 401, the certifying tribe 

may develop “additional conditions and limitations on the activity as a whole” (Jefferson County PUD v. 

Washington Dept. of Ecology).  Activities, not merely discharges, must comply with state or tribal water 

quality standards. Conditions placed in § 401 certifications must become conditions of the resulting 

federal permit or license; the federal agency cannot pick and choose among which conditions to include.  

If the federal agency chooses not to accept all conditions placed on the certification, then the permit or 

license may not be issued. 

 

While water quality standards are a major consideration driving a § 401 certification, they are not the 

only one; it is important to consider all potential water quality impacts of a project, both direct and 

indirect, over the life of the project.  Relevant considerations for determining whether to grant 

certification include the presence of threatened or endangered species (especially if the species plays a 

role in maintaining water quality, or if their presence is an aspect of a designated use), and other tribal 

wildlife laws addressing the habitat characteristics necessary for species identified in a waterbody’s 

designated use.  Under § 401(d), the water quality concerns to consider, and the range of potential 

conditions available to address those concerns, extend to any provision of tribal law relating to the 

aquatic resource.  

 

Although § 401 certification authority rests with the jurisdiction where the discharge originates, 

neighboring states and tribes downstream or otherwise potentially affected by the discharge have an 

opportunity to raise objections to, and comment on, the federal permit or license. The EPA 

Administrator initially determines whether a discharge subject to a state’s § 401 certification process 

“may affect” the water quality of other states or tribes, and EPA is required to notify those other 

jurisdictions whose water quality may be affected. The other jurisdictions then have an opportunity to 

submit their views and objections about the proposed permit or license and associated § 401 

certification, and may also request a hearing, at which the EPA Administrator will submit his evaluation 

and recommendations with respect to the objection to the licensing/permitting agency.  Although 

recommendations from neighboring jurisdictions do not have the same force as conditions from the 

certifying state, the licensing/permitting agency must develop measures to address the downstream 

jurisdiction’s concerns.   

 

Finally, under CWA Section 401(a) (2), EPA has an obligation and an opportunity to facilitate protection 

of tribal waters from adverse effects of discharges that originate off‐reservation.  EPA, in accordance 

with Administrator McCarthy’s December 1, 2014 Memorandum Commemorating the 30th Anniversary 

of the EPA Indian Policy, will consider all relevant information to help ensure that the agency’s actions 

do not conflict with treaty rights and that EPA is fully informed when it seeks to implement its programs, 

and will protect treaty rights and resources when it has the discretion to do so.  This is especially 

relevant when an EPA action or regulatory oversight is focused on a specific geographic location that 
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may affect treaty‐protected rights, including the environmental conditions necessary to support natural 

resources of significance to tribes. 

Implementation Issues 

Last spring, when the National Tribal Water Council met with EPA Headquarters staff we were pleased 

to hear Assistant Administrator Ken Kopocis state that EPA was pursuing several key initiatives (i.e., 

“stepping in”), primarily to ensure that tribal rights are protected through protecting water quality. 

The NTWC sees clear connections between the §401 certification process and all of the following 

initiatives, policies and guidance:  

 EPA Policy on Consultation and Coordination with Indian Tribes  

 EPA’s new Guidance for Discussing Tribal Treaty Rights 

 EPA’s recent rulemaking/reinterpretation of TAS for tribal water quality standards authority 

 EPA’s new rule/guidance on TAS for tribal § 303(d) program authority 

 EPA’s proposed baseline water quality standards for Indian Country 
 

In the Clean Water Act Section 401 Water Quality Handbook (EPA 2010), EPA has provided substantial 

information and examples of how states and authorized tribes may use Section 401 certification to 

protect aquatic resources, including wetlands. The Water Quality Standards Academy includes a module 

on § 401 certification as part of the broad training course. Currently, there exists general guidance on 

establishing administrative procedures, i.e.: 

 Public notice 

 Review process 

 Decision criteria 

 Appeals process;  
 

As well as general guidance on how to implement: 

 Full understanding of the federal permit and action 

 Application review 

 Consideration of tribal water quality standards (numeric, narrative, antidegradation; also, 
related factors: hydrology/flow, temporal effects (seasonal?), spatial, etc. 

 Response to nationwide general permits: NPDES Stormwater, MSGP, Construction, Pesticides 
 
However, within our recent council discussions, the NTWC has come to recognize that clear guidance 
and training on the policies, procedures, and implementation of § 401 certification is not consistently 
being provided to or fully understood by tribal leadership or water quality technical staff as they move 
through the process of applying for TAS and establishing their water quality standards for EPA approval.  
Among the current NTWC representatives, there are seven tribes who have TAS and federally approved 
water quality standards, and our individual experiences regarding the assumption and implementation 
of § 401 certification were entirely disparate.  For instance: 
 
Coeur d’Alene Tribe:  § 401 certification was a central part of the rationale for the tribe to pursue TAS 
for their water quality standards program; relevant to their ongoing efforts to restore reservation 
waters from upstream legacy contamination. 
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Hoopa Valley Tribe:  primary focus was on establishing their water quality standards, then developing 
their § 401 procedures; current relevance for addressing upstream reservoirs that are discharging 
harmful algal blooms (HABs) and associated toxins. 
 
Hualapai Tribe:  followed the Hoopa Valley Tribe model; current concerns and relevance regarding the 
tribe’s ability to apply it to aquifer recharge.  
 
Ute Mountain Ute Tribe: newer tribal water quality staff have no records for how § 401 procedures 
were developed; note that the state of New Mexico has been good at notifying potentially affected 
tribes of pending certification/permitting actions. 
 
Port Gamble S’Klallam Tribe: noted that their Environmental Coordinator is currently updating their 
procedures according to the EPA 2010 guidance, their experience 
 
Eastern Band of Cherokee: TAS was just recently approved; received no guidance or training on § 401 
certification process; now requesting clarity from EPA on how best to implement 
 
Fond du Lac Band of Lake Superior Chippewa:  the WQS staff hired post‐TAS to complete approval, 
implement water quality standards was not made aware of or provided guidance in 2001 about § 401 
certification. Several years later, we were simply requested to provide our process to the Regional 
office; prepared administrative processes and ordinance on our own.  
 
Actions/Next Steps 

 
The NTWC would like to engage in discussion with EPA Headquarters staff on: 

1. Developing, with EPA, a regionally consistent process of outreach for new TAS tribes to receive 
information, access guidance and training on this aspect of their water quality standards 
program 

2. Developing, with EPA, a consistent policy and process for EPA’s obligation to notify a 
downstream tribe when an upstream federal permit or state‐issued NPDES permit has been 
certified by the state, and provide an opportunity for the downstream tribe to review and 
elevate concerns that may be addressed through conditions on the permit or license 

3. Identify EPA decision points when consideration of tribal water resources, both on‐ and off‐
reservation, can be incorporated according to the agency’s discretion and tribal consultation 
policies 
 

 

Recommendations: 

1. Provide tribal guidance/outreach specifically on § 401 certification when TAS approved, so that 

tribes understand how WQS and certification work together to protect water resources 

2. Establish EPA clearinghouse of tribal 401 cert administrative procedures, like WQS 

3. Identify and support regional tribal mentors for new TAS tribes 
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4. Develop tracking system (GIS tool?) for federal permits that facilitates recognition by EPA of 

permitted/licensed actions that could affect tribal resources 

5. Develop implementation policy and tribal guidance under § 401 (a)(2) for downstream tribal 

notification and opportunity to object, and EPA’s subsequent evaluation process 

6. Consider how EPA can help tribes protect off‐reservation water resources in situations requiring 

§ 401 certification 

7. Webinars? Session at next TLEF conference? Case studies on 401 decisions/conditions/denials 

Final thoughts 

Regarding the implementation of Section 401(a) (2), the burden should not be on the downstream tribe 

to object to a potential violation of its water quality standards (numeric, narrative and antidegradation 

standards). EPA has provided numeric analysis of violation of downstream state non‐degradation 

standards in two eutrophication cases where permits for facilities in Massachusetts impacted Rhode 

Island, and recently provided the US Fish & Wildlife Service an opportunity to object to a state 

certification for a federal permit.  EPA should also be proactive in notifying states of the agency’s 

obligation to ensure compliance with a downstream affected tribe’s WQS (or EPA promulgated baseline 

WQS) when a NPDES permit is issued, or when a state certifies a federal permit or license.  

 What information the upstream state should be requiring from a permit applicant in order for 
EPA to assess NPDES permit's compliance with the downstream tribe’s antidegradation 
standards (including narrative) 

 Guidance as to how a tribe may determine compliance with antidegradation standards, whether 
specific numeric threshold or, any increase above a de Minimis level 

 Guidance on how a tribe may evaluate cumulative impacts of upstream discharge; what 
constitutes reasonable potential to exceed WQS  or contribute to degradation  
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EPA and National Tribal Water Council Spring Meeting 
USEPA William Jefferson Clinton East Building  

Wednesday, April 30, 2016 
 
 
 
Agenda: 

1) Introductions 
2) Welcome and Opening Remarks  

a) Ken Norton, NTWC Chair 
b) Joel Beauvais, EPA OW, Acting Administrator 

3) Proposed Rulemaking Status 
a) TAS Reinterpretation of CWA 
b) TAS for Section 518 303(d) of CWA  

4) Tribal Drinking Water 
5) National Program Guidance removal of the measure to identify the number of American 

Indians in Alaska that have DW systems 
6) Baseline Water Quality Standards  
7) 401 Certification Process and Enforcement  
8) Water Quality as it relates to Environmental Flows 
9) Training and Technical Assistance Needs as it related to Drinking Water 

 

1) Introductions 
 
2) Welcome and Opening Remarks  

a) Ken Norton, NTWC Chair  

As Chairman of the National Tribal Water Council (NTWC), I’ve had the honor and privilege to 
serve since 2008 with a diverse group of Tribal water professionals who volunteer their time and 
skills.  

At this time, I would like to recognize the contributions of Dave Fuller, who recently retired as an 
environmental employee of the Port Gamble S’Klallam Tribe and from the NTWC. His hydrologic 
expertise and quick wit helped put the Council on the path to meeting our goals. He is greatly 
missed.    

Currently, a major focus of the Water Council is poor water quality and insufficient 
quantities of water that threaten the health of our Tribal communities. 

There are many causes of water contamination and pollution: 

 Source contamination of drinking water ; 
 Agricultural pollutants and pesticide runoff from marijuana grows; 
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 Drought-related climate change stressors; 
 Cyanotoxins released into our lakes, rivers, and streams; 
 Nutrient loading; and  
 Hazardous residues left over from heavy industries and mining activities. 

These sources of contamination threaten the safety of our drinking water and create risks to human 
health from immersion activities such as swimming and ceremonial bathing. The dependence of 
many Tribes on subsistence fishing and hunting is also threatened. 

The NTWC has worked closely with EPA's Office of Water on these issues in providing:  

 Sustainable access of Tribes to safe drinking water and basic sanitation; 
 Securing the rights of ANV to clean water; 
 Prevention of the degradation of high water quality; 
 Reducing impacts to water quality from climate change; 
 Addressing mining impacts to Tribal waters.   

 

Proposed Initiatives 

We have also supported proposed rule-making initiatives with the potential to reshape the 
CWA regulatory landscape of Tribal nations. 

1. One proposal will revise CWA Tribal provisions to allow eligible tribes to administer 
regulatory programs over their entire reservation. 

This action is seen by tribes as an appropriate interpretation of Section 518(e) of the CWA. It 
would provide a clear expression of congressional delegation of authority to eligible tribes. 

This revision would benefit tribes seeking Treatment as a State (TAS) for CWA 
regulatory programs. It would also relieve Tribes from having to overcome the hurdle of 
meeting the ‘Montana Test’ standard to demonstrate their inherent authority over the 
activities of non-tribal members on reservation lands.  

 
2. Another proposal will benefit tribes seeking TAS for purposes of access to CWA 303(d) 

programs. This would allow eligible tribes to participate in CWA programs to restore 
impaired reservation waters by implementing strategies under the Total Maximum Daily Loads 
(TMDL) process. Currently this type of authority is not available to tribes. The proposed rule 
would remedy this situation. 

 

The NTWC has asked EPA to endorse Tribal Baseline Water Quality Standards. 

We believe the most important action EPA can take to protect Tribal water resources is to establish 
baseline water quality standards for tribal waters where there are no CWA regulatory mechanisms 
in place.   
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The NTWC believes that EPA promulgation of baseline standards will strengthen tribal 
sovereignty by recognizing tribal rights and authority to manage and control their own water 
resources.  

The proposed rule-making will allow tribes without TAS and federally approved WQS the 
opportunity to consult with EPA in permitting decisions affecting their reservation waters. 

 

The NTWC Embraces This Goal. 

The Council is mindful that, although much has been accomplished, a great deal of work still 
remains to be done to protect Tribal waters, especially when EPA actions require meaningful 
consultation and coordination with Tribal nations. 

The NTWC is hopeful that the proposed rule for baseline WQS gains EPA approval and will be 
noticed in the federal register for public comment by the end of April. It is the goal of the Water 
Council to have all three proposed rules finalized by the end of 2017. 

Budget Issues 

Tribal environmental programs face a stagnant budget horizon. 

The 2017 budget for Tribal water programs has not changed much since 2012. 

We acknowledge this restricted budget climate.  

 

And ask EPA to allow Tribes greater flexibility and creativity in using existing funding. 

 For Example: In the 2017 Omnibus Bill, $21 million is available for states and tribes for 
environmental program implementation. However, there is not a clear pathway for 
distribution of these funds. Yet, the Office of Air and Radiation has been targeted to 
administer the money for Clean Power Planning purposes. 

The NTWC respectfully requests the same option be allowed for Tribes to administer at least 
a portion of this funding for Water Quality purposes.  

 

 Tribes are concerned that Congress may recede these monies due to a lack of clarity of funding 
objectives. Tribes request the opportunity to use these funds to address unmet needs of 
Tribal water quality priorities which, in the past, were either not funded or inadequately 
funded. 

Flexibility in the use of funds for Tribal drinking water infrastructure and system upgrades 
would benefit all Tribes, especially in light of the Flint Michigan water crisis. 

 

Tribes are concerned about climate change and threats to their traditional life ways. 
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Tribal communities are already coping with increases of invasive species, shifting habitat and 
migration patterns for wildlife, severe drought and flooding, and shrinking wetland areas.  
 

Funding could provide a means to address the impacts of climate change by establishing an initial 
tribal set aside for adaptation and mitigation activities, with special emphasis on impacts to 
tribes in Alaska.    
 

Furthermore, we need to define the extent of pollution problems in Indian Country. 

The NTWC proposes that a portion of these funds be utilized to support a Tribal CWA Section 
(106) needs assessment to clearly define the numbers and types of pollution problems that exist 
in Indian country.  

Section 106 states, “From the sums appropriated in any fiscal year, the Administrator shall 
make allotments to the several States and interstate agencies in accordance with regulations 
promulgated by him on the basis of the extent of the pollution problem in the respective States." 

 Following regional reviews, the Administrator could evaluate the needs for Section 106 grant 
funds for Tribal 106 programs and allocate funds as appropriate.  

Agenda  
 
The NTWC has identified several AGENDA topics for discussion that have direct water 
quality impacts on Tribal water resources and the health of Tribal communities. 
 

Tribal communities are concerned about lead and copper contamination. 

Currently, 39 Tribal water systems exceed accepted levels of lead or copper. 

 

The NTWC has heard from Tribes across the nation. 

There is talk in tribal communities about state government-created smokescreens and lies faced by 
Flint water drinkers and the fact that no one in a position of authority took any action. 
 
Tribes fear they will suffer the same fate as the citizens of Flint – outdated drinking water 
infrastructure from the early 1900s with aging pipes corroded by lead or copper that could lead to 
the same results. 

Monitoring is the first step in assuring drinking water supplies are safe. Many tribal communities 
are served by state-regulated public water systems rather than by systems under federal control. 
This is a great concern.  

IF a crisis similar to Flint should occur in Tribal communities with state-regulated water systems 
overseen by EPA; 
 
For Example, if a state public utility changes its water source;  
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The NTWC asks for a prompt alert from EPA to Tribes. 
 
In the instance of such a significant change, tribes need to know and have time to evaluate and 
respond quickly to potential safety hazards. 

 

Clarification of the CWA Certification and Enforcement Process 

Tribes with TAS for water quality standards use CWA Section 401 certifications as a primary 
regulatory tool for protection of water quality. However, guidance for authorized tribes on 
conducting section 401 certifications has been nonexistent. Lack of EPA Regional recognition of 
situations where state 401 certifications have not considered downstream tribal standards has put 
tribal water at risk. 

The NTWC would like to engage with OW staff in formulating guidance to facilitate tribal 
implementation of Section 401 authority where on and off reservation discharges may affect tribal 
waters.  
 
The guidance would analyze scenarios where Section 401 may be engaged to protect tribal rights 
to clean water resources on reservation as well as the usufructuary rights in territories ceded to 
the United States.  
 
 
Region 9 Tribes have provided examples of the relationship between water quantity and 
quality and how that relationship has impacted use of water resources. 
 
I will be sharing some of these examples in this afternoon breakout session. NTWC plans to initiate 
discussions that explore the various CWA regulatory authorities and programs that could be used 
to support natural flow regimes and preservation of aquatic life. 
 
For example, section 401(a)(1) of the CWA provides a mechanism for certifying a state or tribe to 
impose minimum flow requirements that protect the propagation of fish, even when those 
requirements may not pertain directly to water quality standards. EPA’s interpretation of 410(d) 
regarding consideration of permit conditions can be quite broad, as long as it relates to water 
quality.  
 
 
In Conclusion 

As infrastructure throughout Indian Country ages and falls apart - 

As climate change-induced stressors and other forms of contamination cause the release of 
toxins into Tribal waters and degrade aquatic ecosystems - 

Now, more than ever, Tribes face a severe crisis in coping with threats to their water 
quality and supply. 
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NTWC and OW together face overwhelming challenges for protecting Tribal communities 
from public health and environmental risks due to contaminated water. 

There is still so much work to be done. NTWC remains committed to working in partnership 
with OW to overcome these challenges and safeguard our Native communities. 

We respectfully request EPA take a more urgent attitude towards the role of helping Tribes 
through-out Indian Country protect their natural resources that are so critical to their 
environment.   

Your continued efforts on behalf of Tribes will enable us to follow the customs of our 
ancestors, allowing Tribes to uphold their tradition of serving as stewards of the earth for the 
benefit of all. 

 

b) Joel Beauvais EPA OW, Acting Administrator 
Joel welcomed the National Tribal Water Council (NTWC) to EPA Headquarters.  He has 
been with EPA for five years and joined Office of Water (OW) last November.  Prior to 
joining EPA, he supported indigenous tribes in northeast Nicaragua.  He embedded himself 
into those communities to assist them with managing and protecting their natural resources.  
Three years after he left the Nicaraguan Assembly passed a law recognizing territorial land 
rights for the tribes.  This work was a passion of his that he felt is closely associated with 
advocacy for tribal environmental rights in the US. 
Since taking over as the Acting Administrator for OW, Joel learned about the variance OW 
has had working with NTWC as a partnership that is vital moving environmental issues 
forward in Indian Country (IC).  

Joel was pleased with the progress on the proposed rulemakings for Reinterpretation of 
Treatment as a State (TAS) and 303(d) and believed the agency is making significant steps 
tightening up tribal environmental rights.  

He received the NTWC’s letter supporting and providing input to the Baseline Water Quality 
Standards (BWQS) initiative and thanked the council for their input.  

In addition he saw the guidance going out for consultation on treaty rights as significant step 
forward. 

 

Flint, MI – 
Joel explained the agency elevated its focus to work intensively on addressing the crisis in 
Flint, Michigan. The agency is making provisions to the Lead Copper Rule and strengthening 
protection moving forward.  EPA will reach to tribes for collaboration on those provisions. 

Since the rule making will take time EPA will update the current rule’s requirements.  The 
agency has reached out to all 49 states, Navajo Nation with primacy and all the tribes where 
EPA is the direct implementer of the Clean Water Act (CWA) rule.   
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Resources and Budget circumstances  
EPA is aware of the tribes desire to have greater empowerment to manage and have better 
control of their own water quality is recognized by the agency.  Joel noted that this requires 
resources and capacity building at a time when EPAs resources have been declining and it 
trickles through and is aware this effects the tribes as well.   

OW has worked hard over the last decade to make improvements within the constraints in 
terms of increasing the tribal set aside from .5 to 2% and getting it into the 2016 
appropriations bill a floor on both Clean Water (CW) and (DW) side of $39 Million.  OW is 
pleased those floors have been incorporated into the 2017 Presidential Budget request.  OW 
has requested greater flexibility on the CW to have a meaningful set aside to focus on 
training on the waste water side.   
 

Ken Norton explained that there are an important set of issues before the council such as the 
proposed rule makings for TAS and BWQS will make a difference in IC.   Having a mechanism 
for tribes to engage with other stake holders opens avenues for how tribal waters are managed.  
He acknowledged OW has done a very good job recognizing the tribal sovereignty issue. 
   
He further explained that voices from IC embrace the concept of having the regulatory WQS 
which is much different than it was in 2002. Tribes have a better understanding of the regulatory 
trust responsibility than a decade ago.  

 

Open Floor Discussion 
Felicia opened the floor to the NTWC.  

Kathleen Brosemer – What is the agency’s role when it becomes aware a state knowingly 
contaminates drinking water? What do tribes have to fall back on? 

Joel Beauvais – This is an important question as Flint was avoidable situation.  EPA is figuring 
out how to make sure it never happens again.  EPA was trying to work with the state regulators 
to do the right thing. It was challenging as the state was interacting.  As the time passed and the 
public was impacted.   

Administrator sent internal memo that elevation policy which focuses the issue from a staff to a 
management perspective.  The agency took steps to be in tune where there are imminent public 
health risks and elevate those up the chain so they can be addressed at an appropriate level.  The 
memo ensures we have management and leadership culture and informs staff it’s their 
responsibility to report environmental health risks. 
 

Eric Morrison – In Alaska the relationship between the Alaska Native Villages (ANV) is not 
cordial.  CW funds were reduced from $200 to $50 Million. Indian Health Service (IHS) funded 
maintenance and training work and Bureau of Indian Affairs (BIA) had oversight.  The funds 
were handed to the states after an Office of Management and Budget (OMB) audit.   
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Alaska tells tribes to take loans to meet the shortfall for clean water and disposal. Tribes cannot 
take out loans since they have no tax base.  Furthermore, 99% of the coal and gas resources are 
taken out of rural Alaska in IC. Tribes do not receive any money for the resources that are taking 
from them. ANVs are completely subservient to the federal government. 

The current governor proposed rulemaking that was proposed by former Governor Sullivan to 
not allow ANVs to comment on regulations that will open up permits for mining impacting water 
for commercial purposes.  

Rural Alaska is shouldering the burden for the state’s deficit due to the declining oil revenues. 
The state is proposing to use ANV ferry docks for the ferry system revenues.  
 

Phil Cernera – Within EPA there is a stove piping of hazardous waste management and waters.  

All the mining impacts IC faces from hazardous waste relates to water quality. To have stove 
piped organizations does not make a lot of sense.  In North Idaho, Lake Coeur d’Alene has 75 
million tons of contamination at the bottom.  EPA has deferred this massive lake to be managed 
by a tribe through a nutrient management program. It’s a Superfund remedy with no money. In 
IC we have a non-point source issue that isn’t regulated and rather than the EPA use Superfund 
authority and doing a proper remedy, the agency addresses it by placing thousands stream 
segments on the Total Maximum Daily Load (TMDL) list.   

Granting delegated authority to states that are failing miserably such as Idaho and Michigan is 
counterproductive. The burden EPA puts on tribes to get grants or to engage, is not the same 
burden EPA puts on states.  If tribes were as derelict as states, the tribes would lose their 
funding.   

EPA should leverage tribes to support EPA initiatives and handle these issues.  Individually 
tribes can do the hard work and lobby on behalf of EPA. 
 
 
Shaun Livermore – Flint, Michigan is a red flag drawing attention to the O&M issue.  But the 
reactions to this tragedy are mostly knee jerk, like doing away with pre-flushing, which would 
have been effective in Flint. Not doing pre-flushing is counter-productive. 

Recommended: 
 Shifting the paradigm to putting Operations and Maintenance (O&M) first. Protects 

health and helps operators address emergent threats. 
 Require professional development training and proper operator certification. In the Flint 

there was an advisement from operators to the EM decision maker that the water 
treatment facility would not be ready or adequate but the issue was pushed to switch.  

 Set a deadline to have all lead pipes removed. 
 

Joel Beauvais – Yes, we are working on the same issues and we need to step up the conversation 
and figure out how to address these issues.  There are significant challenges and see if we can 
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take the opportunity that is afforded and create some movement. There are large populations in 
the country that are not at a basic level to provide safe drinking water.  We need to take the 
opportunity that is afforded to get on these issues and see if they translate into actions.    

Joel thanked Shaun for highlighting the issues with O&M in IC.  

 

Infrastructure Task Force  
Ken explained to Joel that a pathway to address O&M is the Infrastructure Task Force (ITF), a 
joint agency effort with IHS, USDA and EPA.  Workgroups were developed in 2008 looking at 
different aspects such cost for infrastructure in IC.  These workgroups need to be reinvigorated.   

Marjorie Copeland noted that there are efforts in the ITF solid waste workgroups: 
 EPA is sponsoring the effort to identify best practices for tribes and put together case 

studies to replicate in other areas.  
 IHS and USDA is working on a gap analyses of O&M in IC.   

Eric Morrison noted that best practices don’t always work for indigenous folks. Their sustenance 
is different than the typical American diet.  

 
 
Updates on Proposed Rules and Priority Topics 
FY16 Budget – Michael Shapiro 

Mike Shapiro summarized FY16 budget per Ken Norton’s request. 

Set aside for tribes is $115 Million. The biggest share is in 106 grant program of $27.8 Million. 
In the FY 17 budget, EPA is continuing to ask for the increase above the FY16 budget.  Tribes 
would benefit from the 12.7 percent; however, Michael noted that budget discussions are not 
promising.  

FY16 Budget Breakdown: 
 319 program $8.2 million  
 Wetlands have $1.5 million for underground injection program 
 ANVs $20 million  
 $20 million each for CW and DW State Revolving Funds (SRFs). 

 

3) Proposed Rulemaking Status 
a) TAS Reinterpretation of CWA 
Fred Leutner and Sarah Furtak updated the NTWC on the current status of the proposed 
rulemakings for the TAS Reinterpretation efforts. 

For the TAS Reinterpretation of the CWA.  The agency received 44 comments. It’s 
manageable.  Tribes favored the proposed rule unanimously.  State responses were mixed. 
Some pulled out case law.  EPA expected this response and was not surprised.  
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The agency had an internal discussion regarding tribes that have TAS applications in the 
pipeline.  The regional staffs for the tribes have been notified on how these applicants may be 
in impacted.  Regions are beginning to work with these tribes.  When the rule is signed any 
decision after the signature will secure the Congressional Delegation of authority as the 
source of the tribes’ authority.  Conversely, decisions made before the signature will be 
finalized under the existing interpretation. 

EPA is still evaluating the comments.  Fred assured the NTWC the process is moving as 
expected and is targeted for finalization in mid-2016.   

 

b) TAS for Section 518 303(d) of CWA  
In section 518 of the CWA Congress authorized to treat tribes as states for purposes of 
303(d); however, EPA never had regulations.  This rulemaking is aiming to fulfill that gap.  
It will provide clear direction for tribes on how to apply for 303(d). 

The public comment closed for this proposed rulemaking is closed. EPA received 31 
comments.  The rule is slated to be finalized in mid to late 2016. 

Breakdown of comments: 
 31 – individual letters were received from: 
 8 – states  
 7 – tribes  
 1– USACE  
 2 – Non-governmental organizations 
 1 – Region 10 RTOC 
 Remaining were from the public 

The themes of comments covered a need for financial and technical support and WQS is a 
prerequisite for TAS 303(d).  

 

4) Tribal Drinking Water 
The events in Flint, Michigan, have highlighted the need for tightening lead-copper procedures 
and requirements. Maria Lopez-Carbo reviewed items the agency has been focused on to address 
lead in water.  The agency is updating the Lead Copper Rule, making recommendations to 
address lead, created Operation and Control System Technical document and will provide leaded 
copper training.  

The agency is working on getting a proposed rule for Lead and Copper out by 2017.   

Since it will take time to complete the rule the agency is also putting together recommendations 
on addressing lead that covers items such as: 

 Public education on how to communicate higher than normal Action Level Exceedance 
(ALE) of 10 to 15 parts per million and how to communicate it with the household 
owner. 
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 Sampling protocols - from flushing aerators and where to take them.  
 Can you include the school because a school doesn’t include Tier 1 but it’s important? 

Shaun Livermore – What is the school of thought on pre-flushing?  Eliminating it is a knee 
jerk reaction and won’t give any more information that is representative issue. 

There is a lot of work that can be done in this area such as setting a deadline for pipe 
removal.  If a system has lead line, an increased monitoring that would encourage systems to 
replace the lead line to reduce that monitoring burden. Without a cost burden there is no 
incentive to replace lead lines. The only way to reduce or eliminate the risk is to remove the 
lead service lines. 

Maria Lopez-Carbo – Agreed this is the time to make these decisions. How do we encourage 
the replacement? The cost of replacement has been discussed.  The current collection method 
has the following challenges: 

 How it’s calculated 
 How to explain the numbers we picked were more about the feasibility of treatment 

than the levels in the blood 

Sampling may not be accurate.  On the west coast there is an area without lead lines but they 
are at 11 parts per million. It’s not high but is 5 parts per million above threshold. Why? 
There are old fixtures in the houses and the alkalinity and hard water. 
 

Kathy Brosemer – Will there be any provisions for EPA and its role where the state and operator 
is not notifying EPA there is lead in their water?   

Maria Lopez-Carbo – This is on enforcement side. See 1431 Order.  
 

 Action: NTWC will write up recommendations for the Lead and Copper Rule 
Clarifying Memo. 
 

ALEs of Concern -  
In January the agency started taking a closer look at what is going on in the field.  This is a 
follow-up on ALEs identified where a system needs to take action, particularly if it’s over 15 
parts per million.   
 
Some of the action EPA has been taking: 

 Sent out a Clarification Memo – EPA pulled all the public water systems from SDWIS 
that received an ALE between 2012 and 2015 and asked the regional counterparts to talk 
to the oversight and the primacy programs to follow-up.  These findings triggered the 
following: public education, water quality parameter monitoring. 

 In November sent out a corrosion control memo that clarified the rule. 
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 On Feb 29, 2016 EPA sent out a follow-up memo on how to deal with collection of 
samples.  

 Development of a corrosion control guidance and technical recommendation document. 
 Development of a lead copper rule.  Proposal expected in 2017. 

Exceedances: 
In SDWIS EPA identified 2400 public water systems had an ALE from 2012 – 2015.  Reached 
out to those public water systems and received 1600 responses: 

 9 exceeded the ALE several times within the time period.  
 8 public water systems exceeded 100,000 parts per million  
 61 public water systems exceeded by 10,000 – 100,000 parts per million 
 The remaining public water systems exceeded ALEs under 10,000 parts per million 

Breakdown of responses received: 
 EPA received feedback from the 61 PWS with medium exceedances  
 Received immediate feedback from the 8 PWS with large exceedances 
 In some cases it was a data entry error.  (9 systems) 
 1/3 collected two rounds of samples (below the ALE) 
 1/3 that re-optimized (corrosion control)  
 Other systems were starting service line replacement 

 

Corrosion control 
Shaun Livermore - Are there any recs for corrosion plans?  When he was addressing his the 
recommendations were insufficient. He was pushed to treat it with a phosphate but he was 
seasoned enough to know the phosphate was not necessary.  The recommendation was not a fix 
to the problem, it just masks it. It poses more problems to the infrastructure.  Every time it goes 
Zinc, Orthophosphate goes up, it binds with the lead on a molecular level. When it’s stripped 
from the pipe, it impairs water quality.  If he wasn’t a seasoned operator, he would have been 
pressured into putting in a phosphate.  Need to address this where it’s more sustainable and less 
destructive on the system.  
 

Maria Lopez-Carbo – Today we are releasing revised Operator Control Systems Technical 
Guidance document. It was piloted in FL and IL. It is a data collection system. There are 
worksheets to gather the information and report it.  It’s not a one size fits all guidance.  It 
depends on the water and the experience of the operator.  It will be published today and there 
will be two role out webinars in webinars in April.  There will be three face-to-face training 
sessions.   

Maria acknowledged operators are vital and tribes need capacity.  She referred to the letter Joel 
Beauvais’ sent to tribes making them aware EPA is tightening up guidance and requirement for 
lead control and called on assistance from tribes.  
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Lead and copper training 
Webinars are scheduled for June to gear up for the rule.  A self-training drinking water tool has 
been developed for anyone who wants to use these tools. It’s one-on-one. Self-paced and on 
describing the tools 

Action: Maria will put together a one page document with links to these tools and 
recommendations. CLOSED 

 

5) National Program Guidance removal of the measure to identify the number of 
American Indians in Alaska that have DW systems 

SDW-18.N11. measures the number of homes provided access to portable water by the federal 
agencies doing work in IC. Cumulative since 2002.  It’s calculated using IHS provided 
Sanitation Deficiency System (SDS) and Project Data System (PDS) and defined as access to 
water by rating a home’s deficiency to water from 4 to 5 to 3 or less.  IHS has changed their 
system that tracks their homes and now use the Home Tracking Inventory System, a lead based 
GIS that tracks homes. The old system tracked project with associated with homes and now only 
provides yearly updates for home served under a specific project.  With the new system we 
cannot get that information. 
 
Ken asked EPA to engage in conversation on how this measure is engaged now and the 
benchmark for establishing success for tribes that have access for drinking water systems. The 
NTWC – concerned with the lack of information from IHS and EPA regards to this measure.  
His tribe still has led pipes in the ground with asbestos pipes.  Concerns both agencies have a 
trust responsibility to tribes. Way to identify the source way contamination is through the SDS 
process and having this breakdown is not acceptable. 

Mike Shapiro explained the sanitation measure was not removed.   

Sam Russell and Matt Richardson plan to meet with Dave Harvey from IHS to seek a work 
around to figure this out and track the information they need and will follow-up with the NTWC. 

 

Interagency Task Force –  
Ken noted that the NTWC is looking for the reinvigoration of the ITF. 

Marjorie Copeland noted there are groups that meeting in the June timeframe.  We are working 
behind the scenes trying to make progress. There has been movement on the solid waste side.  
The agency is looking at whether they have the bandwidth to build off the work that that has to 
be done.  Information from the tribes to identify what it takes to sustain a utility from selecting 
the right infrastructure and then making plans for the next steps.   

Marjorie encouraged NTWC to provide ideas for the next steps. EPA is looking at training and 
management of small systems.   
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6) Baseline Water Quality Standards  
Mary Lou Soscia introduced herself to the NTWC.  She is from Region 10 and has a long history 
working with tribal governments and tribal fish consumption issues.   

In the US only 14% of tribes have WQS effective under the CWA.  In order to close this gap 
affording all tribes protection under CWA the agency is exploring to establish federally-
promulgated baseline WQS for tribes without CWA effective WQS. 

Last fall the proposal was brought forward to upper management.  The administrator encouraged 
the workgroup to conduct pre-consultation.  The pre-consultation was conducted in early 
November.  

EPA has heard from a number of tribes, tribal organizations and the NTWC.  The comments 
received focused on full promulgation, regional tailoring for standards and the needs for 
resources.  

 
Framework of baseline WQS 
The group reviewed a handout of slides and discussed the details of creating a framework.   

EPA sees the framework consisting of four categories: 
1) Designated Uses 
2) Antidegradation requirements 
3) Water Quality Criteria 
4) Implementation 

 

1) Designated Uses – Section 101(a)(2) of CWA 
EPA offered two options for designated uses.   
Option A: Include “cultural and traditional uses of the water by a tribe” explicitly in the 
baseline WQS designated uses. 
Option B: Cover cultural and traditional uses implicitly in the BWQS section 101(a) (2) 
of CWA “fishable/swimmable” use and/or through criteria adjustments. 
 
The NTWC brought forward the following considerations: 
 Subsistence Fishing is a use all by itself unless it’s captured under traditional cultural 

uses.  
 Fishable/Swimmable has different meanings per location.  In Idaho it means you can 

catch a fish but to a tribal member the fish must be healthy to fish and eat. 
 Cultural includes plants, not just animals.  Plants that are not cultivated.  Natural 

plants that are harvested naturally.  
 
Fred noted that under the protection of promulgation EPA has always explicitly said 
fishable/swimmable is the ability to eat the fish.  Just as it’s in Maine, the tribes should be 
considered the target population. 
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The NTWC leaned more to Option 1 and agreed with EPA the more general option the 
more likely it will gain more acceptance amongst the tribe. 
 

2) Antidegradation requirements 
Mary Lou acknowledged antidegradation requirements is important to tribes.  Will be 
used to compliment designated uses and criteria to maintain and protect water quality that 
has already been achieved, including maintenance and protection for three tiers of 
waterbodies.  
 
Tiers considered for Antidegradation 
Tier 1: Existing uses in all waters 
Tier 2: High Quality Waters 
Tier 3: Outstanding National Resource Waters (ONRW) 
  
Dan Kusnierz noted that Tier 3 would be a good opportunity for a tribe to recognize 
outstanding significance of water for spiritual ceremonial purposes.  
 
Suggestions for tribes: 

 Provide an implementation model.  It’s new to the standards this year.  
 
 Action: The NTWC will provide suggestions, approaches and identify thresholds for 

antidegradation.  
 
 

3) Water Quality Criteria 
The group discussed criteria as being both numeric and narrative.  
 
Narrative content 
EPA would describe water as being free from certain adverse conditions and substances 
Include downstream protection narrative 
Include narrative wetlands criteria currently being developed 
 
Numeric Content 
EPA is also considering most aquatic life and human health numeric 304(a) 
recommended criteria  
Options for default* fish consumption rates (FCR) may include: 
175 g/day for Northwest Tribes 
160 g/day USDA recommended half of daily protein intake 
142 g/day EPA default “subsistence” rate 
22 g/day national human health criteria 
 
*regional standards 
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If it’s a number that doesn’t have a formula can we give the region the ability a number to 
calculate.   

 Action: Fred Leutner, EPA will send the NTWC the chart of reservations with trust 
lands. 

 

7) 401 Certification Process and Enforcement  
The NTWC asked to bring this discussion to the table due tribes varying experiences with 
training, implementation with the 401 Certification process.   

Nancy Schuldt explained the situation in Region 5.  EPA has not been able to provide guidance 
on the process when downstream authorities are notified of an activity.  The state of Minnesota is 
in violation of downstream WQS from mining activities. It’s been an egregious assault on the 
environment with over 2000 acres of watershed destruction over the last 5 years.  Region 5 
suggested this issue be brought to EPA headquarters.  

In Region 4 the Eastern Band of Cherokees were immediately faced with generating a 401 
certification for their surface water intakes on their river.  Steve explained that when tribes apply 
for TAS EPA does not communicate that it’s necessary to create a 401 certification or a 404 
permit will not be issued.  In Michael Bolt’s case he received no guidance and reached out to 
United South and Eastern Tribes (USET) for assistance.    

The NTWC has created a white paper for EPA to review.  Nancy Schuldt was the primary 
author.  

The NTWC asked EPA to do the following: 
 Identify when EPA when has an obligation to notify a downstream state/or tribe while 

keeping in mind Gina McCarthy’s memo on treaty resources. A downstream tribe doesn’t 
have the same weight to attach conditions. Tribes should be able to state their concerns to 
EPA.  EPA can decide what to do from there. 

 Update the current guidance to provide clarity to the procedures under 401(a) 2. 
 Review and consider the NTWC’s white paper for 401 Certification Process and 

Enforcement  

Actions and Next steps: 
 Hold webinars by the end of the year clarifying the 401 process.  Training will be 

collaborative with ITEP, USET and key members from the water, wastewater and 
infrastructure programs. 

 Possibly hold a panel discussion at the Tribal Land Environment Forum.   

 

8) Water Quality as it relates to Environmental Flows 
The third topic the NTWC asked to discuss covers water quantity versus water quality issues.   
At the Region 9 RTOC meeting Ken gleaned tribes are increasingly experiencing water quantity 
issues.  These issues are arising not only from climate change but also agricultural activities.  He 
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asked that EPA provide tribes with a summary or briefing document for tribes to refer to for 
promulgation mechanisms in order to address issues so that tribal resources are protected.  

Dianna Eignor from OST participated in the discussion. She is the lead for water quantity issues 
and worked on the flow document written with USGS.  She noted that there are no tribes with 
narrative standards for flows, only numeric standards.  

Marta Reczko noted that the Miccosukee Tribe in Florida has numeric criteria for phosphorus to 
maintain flows. 

The NTWC noted that EPA/USGS document is excellent and as more of that information is 
presented to tribes their knowledge base gets stronger and stronger; however, Phillip Cernera 
was concerned the document focuses on flowing water in lakes or streams, not wetlands.  To 
protect his wetlands his tribe had to figure out how to convert the flow needed to sustain the 
wetlands. 

In Maine Dan Kusnierz tribe has waterways heavily manipulated over the years where the 
original stream channel no longer carries much water and there are new channels created on the 
west branch of the Penobscot River. A discharge has three different routes to manipulate flows 
going through it.  For example, it could come out a reservoir with an algae bloom, or come from 
a different lake. It’s tied into Federal Energy Regulatory Commission (FERC) relicensing or 
damn relicensing depending upon which way you send it. 

Dianna handed out the EPA USGS Technical Report Fact Sheet.  The fact sheet went out on 
March 3, 2016.  It has a 60 day comment period and may be extended an additional 30 days 
beyond May 3.  She noted that EPA will likely hold webinars once it’s finalized and will 
collaborate with experts from USGS, EPA, NTWC, etc.  

Ken noted that tribes in Region 1, 4 and 9 have experience with this issue. 

 Action: The NTWC will provide comments on the paper. 

 

9) Training and Technical Assistance Needs as it related to Drinking Water 
The last and final session covers funding for training and technical assistance for drinking water 
operator certifications.   

Currently these funds are dispersed to regions for use including operation education and 
technical assistance. It is through circuit riders with Rural Community Assistance Program 
(RCAP) and systems with IHS.  EPA funds 10 full time positions in IHS. 

Through a Direct Implementation Tribal Cooperative Agreement (DITCA) EPA can reach out to 
the tribes and coordinate a competitive grant.  There are no designated DITCA funds.  It’s only a 
mechanism. 

Under the direction of Congress the competitive grant has to be national program.  Partnering 
with RCAP was not ideal as the majority of the work was placed on USET.  USET and ITEP 
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tried to apply for this after an unsatisfying partnering with RCAP.  USET and ITCA could only 
partner with seven of the EPA regions.   

ITEP and USET are two organizations providing technical assistance to tribes training and 
certifying professionals but have only been provided with one year funding.  It is a vicious cycle 
because when they do not receive funding they have to let their trainer go. Then when we get 
funding again, they have to hire and start from scratch training and certifying a new person.   

The NTWC stressed the importance of property training and certifying operators.  Flint, 
Michigan is a prime example where the operator was key.  If it was an experienced certified 
operator the issue could have been brought it up the chain of command.  Certified operators can 
handle emergent threats.  But with operator certification training is more effective when it’s face-
to-face.  Webinars are effective for only certain types of people.   

The NTWC noted that webinars are good and cost effective; however, in IC face-to-face is more 
effective for operator certification.  It’s unclear how effective it is in implementing that 
information.  Funding is the main issue as there is not any available for face-to-face training; 
however Shaun Livermore suggested there were opportunities to discuss moving forward. 

Sheila Frace explained that the focus has been on DW authorities between the two statutes of 
104.  In the President’s FY17 budget there is a request on the CW to allow EPA to use up to $2 
million CWA for training and technical assistance. It’s out of the floor of $30 Million.  How 
congress will react to this is unknown.  EPA is trying hard to make this case. 

Sheila was interested in hearing from the NTWC and the ITF as to what the next steps are. She 
asked the NTWC to reach out to her following the meeting.  

 

 
 
 

Introductions 

Name Affiliation 
Denise Jensen Winnebago Tribe of Nebraska, Region 7 
Shaun Livermore  Poarch Creek Indians, Region 4 
Eric Morrison Douglas Indian Association, Region 10 
Phillip Cernera Coeur D’Alene Tribe, Region 10 

Nancy Schuldt 
Fond Du Lac Band of Lake Superior Chippewa, 
Region 5 

Kathleen Brosemer Sault Ste. Marie Chippewa Tribe, Region 5 
Alex Cabillo Hualapai Tribe, Region 9 
Ken Norton NTWC Chair, Hoopa Valley Tribe 
Dan Kusnierz Penobscot Nation, Region 1 
Pamela Blasdell ATTAIN 
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Name Affiliation 
Marta Reczko United South and Eastern Tribes, Inc. 
Steve Terry United South and Eastern Tribes, Inc. 
Jennifer Bennett United South and Eastern Tribes, Inc. 
Paul Bishop Association of Boards Certification 
Eneida Marku Sewage & Water Association of Albania 
Steve Epting US EPA - National Tribal 319 Coordinator 
Dana Ashford-Kornburger USDA - NRCS 
Felicia Wright US EPA, OW Tribal Coordinator 
Joel Beauvais US EPA, OW Deputy Assistant Administrator 
Michael Shapiro US EPA - OW 
Lynn Stabenfeldt US EPA - OWM 
Sheila Frace US EPA - OWM 
Mary Lou Soscia US EPA - Region 10 
Jim Keating US EPA - OW 
Robin Delehanty US EPA - OW 
Laura Shumway US EPA - OWOW 
Marjorie Copeland US EPA - OGWDW 
Sam Russell US EPA - OGWDW 
Page Lieberman US EPA - AIEO 
Ken Harmon US EPA - OECA 
Stephanie Santell US EPA - OST 
Sarah Furtak US EPA - OWOW 
Elle Chang US EPA - AIEO 
Ken Harmon US EPA - OECA 
Andy Byrne US EPA - AIEO 
Nicole Shao US EPA - ORD 
Nascera Bland US EPA - OW  
Fran Jonesi US EPA - OECA 
Janita Aquire US EPA - OW 
Ruth Chemerys US EPA - OWOW 
Maria Lopez-Carbo US EPA - OGWDW 
Natalie Spear US EPA - SEA Grant 
Zoe Ruge US EPA - OST 
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NTWC SPRING MEETING  

CRYSTAL GATEWAY  
MARRIOT HOTEL 

1700 JEFFERSON DAVIS HIGHWAY, 
ARLINGTON, VA 

 

 

March 31, 2016 – Day 3 

Name Affiliation 
Denise Jensen Winnebago Tribe of Nebraska, Region 7 
Shaun Livermore  Poarch Creek Indians, Region 4 
Eric Morrison Douglas Indian Association, Region 10 
Phillip Cernera Coeur D’Alene Tribe, Region 10 

Nancy Schuldt 
Fond Du Lac Band of Lake Superior Chippewa, 
Region 5 

Kathleen Brosemer Sault Ste. Marie Chippewa Tribe, Region 5 
Alex Cabillo Hualapai Tribe, Region 9 
Ken Norton NTWC Chair, Hoopa Valley Tribe 
Dan Kusnierz Penobscot Nation, Region 1 
Pamela Blasdell ATTAIN 
Marta Reczko United South and Eastern Tribes, Inc. 
Steve Terry United South and Eastern Tribes, Inc. 
Jennifer Bennett United South and Eastern Tribes, Inc. 

 
Agenda: 

1) Welcome, Recap of Days 1 and 2 
2) Items to Move Forward On 

a) Alaska Issues 
b) Operations & Maintenance with regards to Public Health of Tribes 
c) Nexus of Waste and Water 
d) Baseline Water Quality Standards Subsistence  
e) Operator Technical Training  

3) National Quality Monitoring Conference  
4) National Exchange Network 
5) Administrative Items 

a) Future Meetings 
b) Council Members 

6) Mining Workshop 
7) Review of action items 
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1) Welcome, Recap of Days 1 and 2 
Phillip Cernera raised concerns with the council that over the past two days with EPA personnel 
was unproductive and believed the NTWC is getting lost in EPA bureaucracy.  He looked to the 
NTWC to provide light that there is progress being made.  He noted his tribal government would 
not be happy with the discussions that took place over the past two days.  
 
Ken Norton reminded Phillip that the NTWC knows they signed up to be a voice within the 
confines of a bureaucracy.  The approach the NTWC is making is to keep a constant voice.  It is 
easy to lose sight of the goals when you sit in meetings with EPA. He reminded the group that 
the victories are huge and take a long time.   
 
Kathleen Brosemer agreed with Ken but noted that the group needs to fight for environmental 
rights on every front.  Fighting at EPA is mostly thankless. There are things the NTWC can win 
in other forums and there are tremendous strides the NTWC can make when we fight everywhere 
possible.  
 
Dan Kusnierz spoke from the perspective of formally serving on the Tribal Science Council 
(TSC) and felt the NTWC is more effective than the TSC. The TSC was meant to do the same as 
the NTWC with technical staff from tribes interacting with ORD and research staff.  
 
Ken drew on the solutions the NTWC brought forward such as the 401 Certification process.  
The potential mining impacts to areas such as Bristol Bay.  These are huge strides.  Steve Terry 
reminded Phillip and the NTWC members of the significant gains they have made with 
Reinterpretation of TAS for the CWA and Section 518 303(d) of CWA. 
 
 
 
2) Items to Move Forward On 
The group moved into areas where they should focus moving forward. 
 

a) Alaska Issues - 
Nancy Schuldt suggested the NTWC commit to helping the ANVs.  EPA is uneducated about 
the issues in Alaska and there is also willingness to not understand.   

 
The group discussed the need to bring in someone who is qualified to understand the legal 
aspects of environmental jurisdictional CWA issues in Alaska.  The NTWC agreed to seek an 
independent analyses. 

 
 Action: Steve will follow-up with Paul Bishop, ABC regarding utilizing the Professor 

at UW Law School to write up a white paper regarding ANV environmental 
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jurisdictional CWA issues. What EPA can and cannot do under CWA for inclusion in 
future BWQS discussions. 
 

 Action: Send a letter to EPA for clarification for ANV and where EPAs authority can 
be applies description of how the regulations differs between Alaska and tribes in IC.  
This can be worked with Paul at ABC. 

 
b) Operations & Maintenance with regards to Public Health of Tribes 
Gina McCarthy’s Letter to the Agency regarding Flint, Michigan sent to the entire agency.  
 
Shaun reviewed the protocol when an eminent threat is identified.  He uses the state mandate 
in some cases. If EPA is notified, the agency has the opportunity to oversee the actions are 
taking place. He believed it is EPAs responsibility.  In Flint the water was not sampled 
properly.  EPA knew they were doing it wrong and the agency did not step in. 

The group discussed how this is goes back to the 1431 authority. When the issue is reported 
to EPA that is when the agency should start reacting.  When a tap has an exceedance there 
needs to be language that clarifies when the burden is shifted to EPA.   
 
Letter Topic to JB: The NTWC needs Joel Beauvais provide some type of assurance that the 
agency will execute the necessary actions to remedy the situation and protect human health.  
Ask Joel to list those actions.  

 
 

c) Nexus of Waste and Water 
Nancy spoke of the memo from Gina McCarthy on how EPA can use discretion and help 
protect resources under their trust responsibility as an extension of tribal consultation.  Karen 
Diver counseled Gina McCarthy on the policy she can lay down now that has broad 
overarching coverage.  This is to help bring change to culture.   
 
Karen is looking for areas of where change can be made.  Nancy suggested the NTWC 
suggest to Karen to focus on the nexus of waste and water.  
 
Steve explained the Blue Legs case. Fifteen years ago it was being overseen by EPA, IHS 
and BIA. Within the past 2 – 3 years.  EPA opted out and left it in the hands of IHS. BIA is 
the trustee of the land.  IHS became involved by stating it has to rise to the level on the SDS 
List to be funded.  IHS acknowledged that an open dump will never rise to the level to be on 
the SDS list.  
 Action: Steve will provide Nancy with a page or two on the Blue Lakes Case and the 

issue with IHS managing this. 
 Action: Phillip will provide Nancy with concepts of CERLIS and mining.   
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d) Baseline Water Quality Standards Subsistence  
Yesterday the group agreed to provide EPA with suggestions for the antidegradation 
standards.  Shaun proposed a minimum of one of the higher number. It can be higher and if 
the tribe accepts the higher number, they should push for the 160 and accept the 142 if there 
is push back. 

The group discussed: 
 Identifying a floor that is higher 
 Opportunity for a case-by-case basis (permits written for tribes to subsistence on a 

certain level) 
 Inform EPA that antidegradation counts only effects the HH Criteria 

 
e) Operator Technical Training  
As a follow up from the discussion from yesterday.  Shaun further emphasized webinars will 
not be effective in IC.  The trainings EPA listed on the sheet handed out yesterday are good, 
but it’s not sufficient.  There needs to be more money and it needs to be used efficiently. 

The group agreed to: 
 Keep this as an issue and push for language change to get more money focused on 

onsite or regional tribal training. 
 Capture this in a follow-up letter to Joel Beauvais. 

 

3) National Quality Monitoring Conference  
Nancy received an email to participate on a panel for Harmful Algal Bloom Hypoxia.  She asked 
for assistance from members who are qualified with this topic.  

Action: Nancy will follow-up with Michael Bolt as to whether he is attending it. 
Action: Ken will provide Nancy with a site specific example of this in Hoopa (complete 
next two weeks. 
Action: Dan will provide a Penobscot example (complete next two weeks). 

 
4) National Exchange Network  
Alex brought up this topic for discussion.  The Tribal Governance Group (TGG) reached out to 
the NTC for representatives on the E-Enterprise group that was created by members from 
Environmental Council of States (ECOS).  The NTC supports the TGG for equal representation. 
 
Alex asked NTWC members if they had any knowledge of E-Enterprise.  There is a major 
initiative at a high level trying to drive across agencies to find efficiencies in how you manage 
information and manage your workflow.  Nancy was not sure how it related to her and her work.  

The Network Exchange was a good thing when it was built.  Then it was changed to virtual notes 
and now it’s part of E-Enterprise.  You were supposed to push and pull data and connect all the 
databases.  That did not happen with EN but is supposed to happen with E-Enterprise. 
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5) Administrative Items: 
a) Future Meetings 
Steve announced there is enough money to hold another meeting this summer and he 
suggested meeting at a reservation, preferably Phillip’s reservation in September or October. 
This meeting will be in addition to the fall meeting.  
 
September was a favorable month for members. 
 
September Topics to cover: 
 Lake Coeur d’Alene Issue 
 Alaska Issues – Invite the Professor at University of Washington  

Steve will touch base with Paul Bishop so he can contact the professor at University of 
Washington to develop a white paper.  

 
b) Council Members 
A replacement is needed for Dave Fuller, Region 10 and Region. The NTWC reviewed the 
applications.  James Holt will replace Dave Fuller in Region 10.  

Micco Emarthla from Region 6 developed an assessment template for tribal assessment 
reports so they are consistent and straight forward.  His idea has been accepted by EPA 
Region 6 and the RTOC to pilot the tool. He is working with Laura Shumway.  Nancy Johns 
will provide a reference for Micco.  

 
MOTION: 
Nancy Schuldt moved to appoint Micco Emarthla as regional representative for Region 6 on 
the NTWC. 

Denise Jensen seconded the motion 

Steve Terry opened the motion for a vote.  All members present were in favor.   

For future council members Kathleen Brosemer asked to keep in mind gender parity. 
 

 Action: Eric Morrison will find a second representative for Alaska.  
 
 

6) Mining Workshop 
There is a mining workshop first week of November.   

 US Steel has exempted itself from CWA (the state is saying it’s exempt from federal 
law).   Trying to rewrite the rules.   

 
 
7) Review of action items 
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MOTION:  
Alex Cabillo made a motion to adjourn the meeting at 11: 54 a.m. EST 
Kathleen Brosemer seconded the motion. 
The council agreed. 
 
Ken Norton closed the meeting at 11:55 a.m. EST 
 
 
 
 
Action items: 
Day 1 
Tribal Nutrient Strategy 

 Dan will add more information for the Pin Snow Mountain ATV. 
 Steve will add a section for Tribal Nutrient Challenges to the Nutrient Strategies 

webpage. 
 Phillip Cernera provide Steve with information from his tribe (Coeur D’Alene) to the 

Nutrient Strategy Challenges   

The following members will provide their success stories to Steve: 
 Nancy  
 Denise 
 Alex 

 
 Include the Phosphorus Industry in Florida to the Nutrient Strategies webpage  

 

Day 2 
Lead Copper Rule Clarifying Memo 

 NTWC will write-up recommendations for the Lead and Copper sampling protocol 
(Steve and Shaun, Kathleen) 

 Maria Lopez-Carbo, EPA will put together a one page document with links to tools for 
the lead copper recommendations. 

 Ask EPA to clarify at what stage in the process does an eminent threat to Human Health 
take precedence? (Steve and Kathleen will craft this) – Have done by end of April. 

 Reach out the National Tribal Toxics Council on this matter. Can they support this and if 
they are making recommendations. (Steve will craft it. Ken will send it to NTTC.) 

 
Baseline WQS 

 The NTWC will provide suggestions, approaches and identify thresholds for 
antidegradation.  

 Fred Leutner, EPA will send the NTWC the chart of reservations with trust lands. 
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Baseline initiative start – search of all the 150 NPDES permits EPA Writes. Nancy, asked 
if those locations were overlaid with reservation on trust lands.  

 
401 Certification Process 

 Put this on the agenda for the next upcoming joint NTWC/EPA – April 13 or May 11 to 
discuss with EPA. 

 The NTWC and EPA develop and hold a webinar by end of the year.  
 The NTWC needs to review Nancy’s 401 Cert document and provide input.  
 Steve will clean up formatting and add Nancy’s 401 Certification document to the 

NTWC page once all input from the council is received. 
 Steve will send Felicia and Damaris and Nancy an electronic copy of the document.  

Strive to finish this by the April 13th call (completed) 
 NTWC to discuss the document and next steps on the April 13 NTWC call.  
 Coordinate with Felicia to meet with Donna Downing on the May 11th NTWC / EPA call. 
 Send a summary to Felicia, Donna and related EPA staff on this matter so she can focus 

on this topic   

 
Water Quality as it relates to Environmental Flows Paper 

 NTWC to provide comments on this paper to Dianna Eignor in support of the document.  
Response will be crafted by Ken with Nancy and Denise’s assistance. Ken will send it by 
end of April.  

 

Day 3 
New Topics to Move on: 

 106 Consultations (National Historic Preservation Act NHPA) - Improve their policy and 
process.  
o Meet with the person at EPA on a June/July conference call 
o Next Spring meeting in DC 
 

Nancy will provide the “information gathered on water associated with dumping to her 
friend Karen” 

 
o Identify areas where CERLIS and RCRA overlap with our water effort 
o Discuss the stove piping issue with EPA (refer to the white paper on NTWC 

website)  
 when we meet again we want those EPA people in the room  
 The council to identify the specifics 

o Steve will provide Nancy with a page or two on the Blue Legs Case and the 
issue with IHS managing this. 
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o Phillip will provide Nancy with examples of how CERCLIS mining issue can 
get renewed focus with interagency focus or reprioritization in EPA. 

 
Operator Technical Training  

 Keep this an issue and push for language change to get more money focused on onsite or 
regional tribal training vs webinars  

 Need to make changes in the grant process to make sure the training is face to face – who 
makes this decision (identify this person) In the follow up letter to Joel. 

 
NTWC Member Representation 

 Ken will invite Micco Emarthla to the NWTC meetings. 
 Eric will find a second representative for Alaska.  
 
Remind Steve to update the NTWC page with the new member information. 
 
ANV Issues –  
 Steve will follow-up with Paul Bishop, ABC regarding utilizing the Professor at UW Law 

School to write up a white paper regarding ANV environmental jurisdictional CWA 
issues. What EPA can and cannot do under CWA for inclusion in future BWQS 
discussions. 

 Send a letter to EPA for clarification for ANV and where EPAs authority can be applies 
description of how the regulations differs between Alaska and tribes in IC.  This can be 
worked with Paul at ABC. 

 
 

Follow up Letter to Joel Beauvais  
Mention the following: 

 A synopsis of the NTWC main focus (Ken’s and Steve draft opening comments) 
Over responses and lack of during break out session  

 A push for language change to get more money focused on onsite or regional tribal 
operation training 

 Keep this an issue and push for language change to get more money focused on onsite or 
regional tribal training vs webinars  

 Need to make changes in the grant process to make sure the training is face to face – who 
makes this decision (identify this person) In the follow up letter to Joel 

 Provide some type of assurance that the agency will execute the necessary actions to 
remedy the situation and protect human health.  Ask Joel to list those actions. 

 
Other items: 
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 Phillip will provide Steve with the adjudication information from Lake Coeur d’Alene so 
it can be posted to the NTWC website for resources. 

 Steve will follow-up with Paul Bishop, ABC regarding utilizing the Professor at UW Law 
School to write up a white paper regarding ANV environmental jurisdictional CWA 
issues. What EPA can and cannot do under CWA – to include in future discussion for 
baseline WQS. 

 
Future Meetings 
September Meeting – Coeur D’Alene Tribe 

 Phillip will coordinate accommodations  
 Steve will determine the financing 
 
Possible topics: 
 Alaska Issue – Professor at University of Washington (invite) – Steve will get the contact 

information from Eric 
 
November 2016 Meeting 

 Strategic Administration Transition planning 
 
 
DC Spring 2017 Meeting – Ask Felicia to get a new conference room. The acoustics in the 
current room at EPA are bad and it’s impersonal.  
 
 

 

 


