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National Tribal Water Council Fall Meeting 
November 5 – 7, 2013 

 
 

Location: Sirata Beach Resort, 5300 Gulf Blvd, St. Pete Beach, FL 
 

Alex Cabillo opened the meeting. 

Ken Norton called the meeting to order at 8:18 a.m. 

Purpose of today’s meeting is to outline a strategy to interact effectively with EPA on tribal 
concerns in light of the budget horizon that will impact the council for many years.   

 
Agenda Tuesday, November 5, 2013 – Day 1 

1) Policy and Procedures 
2) Council Strategy on Discussion Topics 
3) Overview of 2014 EPA Water Allocations for Tribes 
4) Establish annual baseline funding levels and targets for Tribal CWA 106 program  
5) Alaska Native Villages SRF Funding Discussion 
6) CW Act Section 106 Water Pollution Control Funding  
7) CWA 106 needs assessment survey reports task 
8) Alternative Options for Delegating CWA Regulatory Programs to Tribes 
9) GAP Guidance Fallout (Eligible Water Activities) 
10) Strategic Planning 
11) Tribal Nutrient Strategy 
12) Action Item Breakdown 

 
1) Policies and Procedures – Paul Bishop and Sheena Kennedy 
Paul provided a high level overview of updates to content to the policies and procedures 
document.  The document is intended to be a living document.  An independent industry 
standard was created by leveraging industry standards and ABC practices.  ABC also 
recommended that the NTWC trademark our seal/logo to protect it. 
 
Council members provided the following input: 

 Section 4 – Phil Cernera asked for clarification on this section. “Assigned by EPA” is 
confusing.  Change the wording to “in collaboration with” or “in coordination”. 

 Section 7 – Phil suggested rewording the statement to be positive such as, “Engage in matters 
related only to tribal issues.” 

 Felicia suggested adding text for the overall work plan to support future budget changes.  
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 Legislative Liaison Section – The group discussed representation on behalf of the council to 
solicit more beyond funding to Congress.  Paul explained liaison is meant to be a resource, 
authority to discuss.  Agreed that testifying is not lobbying.    

 
Action: Felicia will review EPA’s policy and report back to NTWC.  

 

  Area of Climate Change – Add what Phil suggested changing bullets from double space. 

 Section 2 Article 1 – Change meetings shall be held, to meetings should be held 

 Chapter 10 Section 3 Article 1 Last Bullet – Kathy suggested changing the wording to reflect 
it is the senior project coordinator decides whether council members will attend a meeting.  
The senior project coordinator or senior project coordinator’s appointee shall attend meetings 
in the best interest of the council.  “In consultation with the chair,” Paul agreed to make 
change. 

 
MOTION: Phil moved to council to adopt the policies and procedures as amended.  All 
approved.  

 
Member Participation 
At the spring meeting in DC, the council discussed engaging members who have not participated 
in a period of time.  Ken suggested Steve draft a letter to members who have not actively 
participated in meetings.  Felicia recommended writing a direct statement:  In reference to your 
inability to participate we have elected to open your position.  Steve reminded the council 
missed conference calls are excusable if he is contacted prior to the meeting.   
 

MOTION: Michael asked to make a motion for Ken to draft a letter to members who 
have not participated in meetings by the end of November.  Group voted.  All approved. 

 
Council Candidates 
The group reviewed potential candidates to fill open positions.  Ken emphasized the council 
needs representation from Region 8.  A recruitment letter will be sent out to the RIC and the 
Office of Water in Region 8.   
 Curtis Francisco – Pueblo of Laguna, New Mexico His Expertise is in Superfund and is 

currently covered by Phil and Nancy. 
 James Grider – Choctaw Nation of Oklahoma 

 
MOTION:  Nancy moved to bring in James Grider as an at large member with this expertise 
in engineering and hydraulic fracturing.   All approved. 

 
Action Items: 



FINAL 
 

NTWC Fall Meeting, November 5 – 6, 2013 – Day 1  3 

 

 Ken will provide Steve with contact information for R. Ben, Navajo Nation to send a 
formal letter. 

 Steve will send a letter to James Grider, Choctaw Nation of Oklahoma notifying him of 
his election to serve on the council as the Region 6 Representative.  

 Steve will draft a letter to members who have not participated in meetings. 
 Steve will follow-up with a recruitment letter to the regions in need of representation 

after a letter is sent to the members who have not participated in meetings. 
 

Gridlock discussions - Alex asked if a protocol exists to facilitate moving forward with 
outstanding issues during meetings.  Paul cited the Call Point of Order (under Robert’s Rule).  It 
ends the discussion and allows the chairman to regain control the room. 
 
Committee Review 
Communications Committee – Dave Fuller volunteered to participate as he serves at the contact 
for the communication with the NWQMC.  Ken appointed Kathleen, Shaun and Dave to the 
committee. 
 
Minutes Committee – Volunteers will help out by proof reading minutes.  Nancy volunteered.  
Ken appointed Nancy to the committee. 
 
2) Council Strategy on discussion topics  
The council used the FY2013 NTWC Action Items document as a guide to track the measures 
and tasks as they were discussed on both days of the meeting. 
 
The council will develop a strategy at the beginning of item and pass out the action items. 
Allow one hour of discussion time with EPA, and then go into caucus.  Call-in participants will 
be put on hold and Felicia will leave the room while in caucus.   
 

3) Overview of 2014 Water Allocations for Tribes – Ken Norton and Kathy Brosemer 
Ken provided an overview of funding that was previously discussed at the spring meeting and 
referred to the first item, 2015 EPA Water Allocation for Tribes: Advocacy of Tribal Water 
Programs through national budget process.  See FY2013 NTWC Action Items document. 
 
Kathy explained funding for tribes should be kept at the FY2010 base level.  
 
The group discussed re-writing a letter to Administrator McCarthy, identifying the solution 
maintaining FY2010funding levels.  The letter will explain the NTWC embraces and supports 
and asks the agency support this solution.  Kathy reiterated the solution be 2% of the dollar 
figure of 2010, not a percentage of an allocation (tied to the SRF), because as it trends towards 
zero, the tribal 2% will never be adequate.   
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Action: Ken will rewrite letter to Administrator McCarthy updating the section regarding the 
Clean Water set asides. The reduction in the funding floor is not adequate to for tribes to achieve 
the goals sited in the Strategic Plan.  The letter will be completed by November 30th before next 
call (12/11/13).  Kathleen volunteered to assist with letter.  
 
Ken explained the council will participate in SRF budget discussions.  Ken reminded the group 
SRFs are statutory driven.  The council can identify and recommend language changes to EPA 
program guidance appropriation and statutory language because it prohibits tribes from 
achieving parity of funding with states.  The council will have to identify the contacts of 
appropriate programs and explain the statutory language prohibits tribes from achieving parity of 
funding with the states.  
 
Action: Steve will put together an appropriate matrix in regards to the Clean Water SDW 
appropriation language. He has created one for TAS provisions.   He will create one for the 
statutory language for CW and DW SRF and SDW provisions.  
 
 
4) Establish annual baseline funding levels and targets for Tribal CWA 106 program – 

Alex and Ken 
In reference to the commitment Nancy Stoner made with NTWC to work with the council to 
treatment as a state using the Clean Air Act as a model for the Clean Water Act, The group 
briefly discussed the possibility of laying out milestones for EPA in the strategic plan as the 
agency does with the tribes.  Felicia noted the strategy she is working on will incorporate the 
priorities that have been identified by the council at the spring meeting. A discussion will follow 
to identify the milestones. 
 
In representing a framework, Felicia’s office has discussed the role for EPA and the roles of 
tribes under the current statues and where the NTWC initiatives fit within the framework.   
Ken suggested adding to this to the OW Strategic Plan content identifying targeted funding for 
tribes with parity with the states. 
 
 
EPA Guests 
Felicia asked EPA guests to announce themselves. Fred Leutner, Mathew Richardson and Robyn 
Delehanty joined the call. 

 
5) Alaska Native Villages SRF Funding Discussion – Ken Norton and Daniel Chythlook 
Since 2006 ANV has experienced a decrease of 80% of their SRF funding.  Currently, 10 million 
dollars of SRF funds are allocated to ANV.  Matt Richardson explained the $8 million in funds is 
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allocated to build the drinking water and waste water systems infrastructure.  $2 million dollars 
is allocated to technical assistance and training. 
 
Questions: 

Alex Cabillo: Is the 8 million dollars going to the people it’s expected to go to? 
Matt: Yes. He has no other reason to believe otherwise.  EPA works closely with IHS to 
identify qualifying projects, Alaska Native Tribal Health Consortium, and Alaska 
Department of Environmental Conservation.  

Alex: What projects will be funded next year? 
Matt: This information will be available after the group meets in January. 

 
Steve: Do you use the IHS SDS list to prioritize who receives funding?   
Matt: Yes.  

Michael: What guidance do you use for the technical assistance money?  Is this 
benefiting Alaska natives or non-natives?  
Matt: The 2 million dollars is split in half between the Rural Utilities Business Advisor 
and the Rural Maintenance Worker Program.  Alaska’s EPA office publishes a report on 
the RUBA and RMWP activities. 
 

Felicia sited the accomplishments report for ANV program.  It contains links to organizations 
and who is receiving their service.  www.epa.gov/alaskanativevillages 

Action Items:  
 Matt will provide the council with the list of projects for last January 2013. 
 Matt will provide the council with a report regarding the groups receiving the $2 million 

for technical assistance. 
 
NTWC Strategy on ANV SRF funding issue 
Action Items: 
 Ken will coordinate with the NTC to share the same voice and bring of issue of priority 

in lieu of decreased SRF funding.    
 Ken will contact the NTC Representative prior to January.   
 Ken will forward email and the response to the NTWC. 

 
 
6) CW Act Section 106 Water Pollution Control Funding  
Ken provided a synopsis of 2014 FY funding.  Robyn confirmed the President’s allocation is $28 
million and includes funding for monitoring.  She pointed out there is $15 million for nutrient 
initiatives. A portion of this funding will go to the tribal program.  If the funding is received, 
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EPA will reach out to the states and tribes to determine the best way to allocate the money rather 
than putting it through a formula.  

Ken explained the NTWC supports an increased allocation of base funding from 12.4% to a 
15.49% allocation.  It is consistent with the NTC 5- strategy goal that yields $38million to 
initiate this program.  This language should be included in the letter to Administrator McCarthy. 

The Agency has in its discretion to increase allocation to tribal 106 programs.  In coordination 
with EPA, the NTWC is developing a targeted funding plan to appropriately direct funds to 
tribes without going through the grant process. This a goal for the tribes seeking parity with 
states.  NTWC and the NTC have identified the 106 program as a priority for tribes. 
 
NTWC Strategy for CW Act Section 106 Water Pollution Control Funding  

 Push forward a strategy for long term funding based not on pollution but also 
antidegradation.  

o Supports tribes with lands already under conservation.  
o Take advantage of antidegradation strategy in the National Water Program 

Guidance.  Council will need to figure how to build on it in the tribal strategy. 
(Felicia)  

 
7) CWA 106 needs assessment survey reports task 
There is advocacy through RTOCs to initiate clean water assessment surveys.  Currently, tribal 
assessment reports are not being done by all tribes, across all the Regions. It is proposed as a 
goal in the tribal 106 guidance document and will help determine pollution needs in tribal 
country.   

Currently, Region 9 has a water assessment template to report data in a standardized format.   
40 – 60 tribes use the template.   EPA does not have a national guidance in place. Michael 
expressed headquarters should take the initiative for uniform assessment in Indian Country.  
Robyn thanked Michael for his input and recommended discussing this topic with Susan 
Holdsworth.   

Actions: 
 Assess the Region 9 Water Assessment Template and possibly ask other 106 regions to 

use this template and standard. (NTWC) 
o Possibly collect the number of river meeting current drinking water standards.  

 Send a message to the tribes their water quality data is needed. (NTWC) 

December NTWC/EPA Call topic – December 11, 2013  

 Tribal Water Atlas discussion  
 
Questions: 
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Ken: Does headquarters have initiative through the 106 Guidance that can help tribes identify 
their pollutants within their boundaries and the funding needs to address those pollutants? 
Robyn:  Suggested asking Susan during the SP14b discussion. 

Ken:  What is the agency initiating in gathering data from Indian Country the 106 recipients to 
address these needs? The 106 guidance sets out a format for pushing information back to 
Headquarters. 
Robyn:  There is a template through the guidance and recommends the components of the 
assessment reports. There is not a national effort to collect the information.  The information is 
generated to assist tribes at the tribal basis and the regions to manage the programs.  EPA started 
looking into a tribal water atlas but ran out of resources.  
 
Nancy: How can this be a resource issue if it’s part of a reporting requirements going to the 
project officers and to the region.  Why can’t their staff compile that information if it’s reported? 
Robyn:  The completeness of the information is unclear.  It’s a matter of resources and it being 
prioritized.   
 
Ken: In regards to the 106 coordinators that meet regularly and discuss funding formula 
allocation to tribes.  Who is the lead?  He would like to send a letter requesting consideration of 
funding targets to the 106 coordinating chair.  
Robyn: We have a group of regional coordinators.  Meet monthly on the phone.  The group uses 
the current allocation.   The letter would go to Nancy Stoner or Andrew Sawyers, OMW Office 
Director. 

 
Next steps for CWA 106 needs assessment survey reports 
 Discuss this with Susan Holdsworth:  

o National needs assessment report. 
o The possibility to break information from a regional level from the STORET, WQX 

and USGS NWIS.   
 On next week’s coordinators call Robyn will discuss the coordination of national and 

regional assessments to see where improvements can be made.  She will report this back 
to Ken.  

 Nancy suggested Robyn find out from your regions how complete their information base 
is at this time.   
 

Tribal RFP FY14 Reminder – Nancy Arazon 
The federal request amount was reduced from 150 to 100K and should be distributed by the 
regional coordinators.  RFPs are due December 16, 2013.  
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Lunch Break 11:45 to 1:00 p.m. EST 
Afternoon Session 
Ken called the meeting to order at 1:11 p.m. EST 
 
EPA Guests via conference line 

 Fred Leutner, OST, Sarah Furtak and Robyn Delehanty  
 
8) Alternative Options for Delegating CWA Regulatory Programs to Tribes 
In an effort to look into other options for TAS delegation other than those proposed under the 
Clean Water Act, the NTWC and EPA agreed at the spring meeting to coordinate an approach 
scoping options for delegating CWA, specifically looking at the Clean Air Act delegation. 

The discussion focused on: 
a) The current mechanism and identify ways to make it more streamlined 
b) Use of Clean Air Act for a springboard for delegation of the TAS 

 EPA Update on Pros/Cons to CAA Approach; it doesn’t require a jurisdictional 
determination; relies upon ‘inherent authority’ rather than delegation of authority. 

 Can a single TAS cover all CWA authorities?  EPA has had internal discussions, 
seem to be interested in exploring further. 

c) Other options such as the 401b special projects looking at core water quality standards 

 Adopting State Standards 

 Core WQS (with “opt-in” approach); this would constitute rulemaking, and can only 
be undertaken by EPA Administrator, with requisite public notice, etc. 

 Develop a strategy to incorporate flow to connect to WQS 
 

a) The current mechanism and identify ways to make it more streamlined 

 EPA’s reliance on the Montana Test has resulted in TAS approval for tribes that may not 
encompass all the areas in the reservation boundaries.  Tribes need to show inherent 
authority. The NTWC believes the Montana ruling is a barrier preventing more tribes 
from seeking TAS for water quality standards.   

 Tribes that have trust lands in fee status have to delineate out the trust land from their 
jurisdictional boundary.  The council sees delineation out of the program difficult to 
create a comprehensive model particularly when a tribe has large areas of trust lands. 

 The 518e process by itself to be delegation of federal authority.  When tribes receive the 
TAS for administering WQS, that in itself, should be the delegation and be the authority 
of the jurisdiction land and water within their boundaries. 

*Tribes Approved for TAS:   

 48 tribes approved 

 6 approved with less authority then what they originally asked for. 
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 The lands not included did not meet the Montana Test or other baggage to withstand a 
challenge. 
* Fred Leutner provided statistics. 

 

Under the current mechanism the following was suggested: 

 Research Nancy’s reservations TAS application to figure out why there is a disparage 
between Phil and Nancy’s tribes TAS applications. (Felicia) 

 Identify the commonality amongst the six tribes denied full TAS rights.  
 

b) Use of Clean Air Act for a springboard for delegation of the TAS 
Ken explained the determination of Brendale and Montana Tests are the set standard for 
tribes. The idea is to break out of the mold and have discussion on exploring other 
options.  The council’s response from Assistant Administrator Nancy Stoner confirmed 
she is willing to look into the options look delegation of authority for TAS.  At the spring 
meeting NTWC discussed the possibility of using the CAA for delegation of TAS. 
 
CWA/CAA matrix for TAS comparison of provisions 
Ken referred to the matrix developed by Steve.  It identifies the statutory language in 
CCA and CWA and the similarities and divergence between them.    

Differences between the CAA and CWA: 

 CAA – allows tribes to have jurisdiction inside and outside its boundaries.    

 CWA – tribes with trusts have inherent authority.  There should not be any 
difference between fee land and trust land.  The state doesn’t have to do it, why 
do tribes?  

 
Specific cases that helps interpreting the delegation of air jurisdiction over the 
reservation: 
 Arizona Public Service Company vs. EPA identifying certain air plans in the 

court interpretation that gives tribes the delegated authority. 
 EPA to reinterpret the Brendale and Montana vs. EPA in regards the 518e process 

that recognizes tribes as the regulatory authority, is the standard for tribes in TAS.  
 
Update on EPA’s commitment to NTWC on TAS under CWA and CAA – Fred Leutner 
EPA management has conducted meetings regarding alternatives for delegating CWA regulatory 
programs to tribes.  Fred plans to follow-up with the NTWC in month or two on a scoping paper 
once he receives the green light from his management. 

EPA has done the following: 
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 EPA agrees the current interpretation is a barrier and EPA can see how new tribes would 
be discouraged from applying for TAS. 

 TAS is not the only barrier; tribes without TAS report the lack of resources and expertise 
as a primary barrier. 

 Have a dozen tribes in TAS; how many more would pick up TAS if the barrier is 
removed and replaced with a CAA approach? 

 CAA looks like a good model (refer to 1991 preamble 2-3 pages in the federal register 
notice on the final rule going with delegation or inherent authority approach); however, 
case law and legislative history were the deciding factors to go with the conservative 
approach.  The delegating theory was not rule out if in the case, more is found out 
through congressional intent or case law)   

 CAA was put in place in 1998.   There was significant opposition at the time. The 
Arizona case but it favored for EPA.  Fred advised the NTWC there may be opposition if 
the interpretation is changed.  EPA management would want to know what they would be 
facing. 

 Think there may be more TAS application, we don’t know if it would yield more 
applications for other programs such as 303d and NPDES and if that is the case, we 
would move forward.   

 A move to this approach, would require the delineation of boundaries of the tribes plus 
any trust lands outside the reservation has they have the same legal status as a 
reservation. 

Fred Leutner recommended the following to the NTWC: 

 Understand how TAS works 

 How the process will change if the CAA approach is used  

Pros and Cons for CAA approach: 

 Identify whether the interpretation as applied under CAA has this stood up for tribes in 
terms of future controversies.  Are there any vulnerabilities associated?  

 Why haven’t more tribes come forward for TAS under CAA?  It’s a complicated and 
arduous task.  Under that statute tribes have more flexibility to create partial programs, 
why aren’t their more tribes under CAA? 

o Maybe water needs are more important 
o Would also point to funding. CAA funding for tribes has been leveled.  New 

tribes can’t get that funding.  Facing this same kind of issue under the CAA. 
o Legal costs for tribes and EPA is prohibitive.  

 
NTWC Workgroup  
Ken formed a workgroup with members of NTWC to work with EPA and look at how the 
delegation of authority under the CAA can be applied under the CWA looking at case law 
between the two statues.  Phil, Nancy, Ken and Dan Kusnierz will participate on this workgroup. 
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Action Items: 
 Ken will work with Fred exploring and developing a legal basis for tribal assertion of 

authority over geographic areas and non members using the Clean Air Act provision.   
 Fred will distribute the ANPRM for the previous Core WQS effort 
 Ken will gather information such as legal tools to simplify the TAS process under the 

CAA and CWA.  Information will assist identifying strategies and goals and help conduct 
case law interpretation under the Montana ruling.  

 
c) Other options such as the 401b special projects looking at core water quality standards 

o Adopting state standards 
o Tribes that don’t have WQS are not eligible to receive some forms of assistance 

from NRCS/USDA.  Tribes must have impaired waters to receive assistance.  
Partly has to do with RESTORE act and the BP Spill in Coast Guard.  NRCS gave 
USET a grant to help doing that with Porch Creek Indians.   

 
o Impaired waters from the state crossing into the reservation, hits a black hole.   

 EPA could declare the waterbody is 303d  
 Tribes work with state to have MOU for that particular stream for a 

particular time. 
 

o Tribes that don’t have money to list water as 303d effectively disenfranchise the 
tribe from participating in Gulf of Mexico Hypoxia Initiative, a multimillion 
dollar USDA investment.  Gulf RESTORE Act leader from Department of 
Commerce confirmed some of the money will be used for Gulf of Mexico 
hypoxia issues, thus advancing initiatives to waters that feed into the dead zone.  
If tribes could find a mechanism to define how they can improve WQ going into 
the Gulf of Mexico they may be able to receive RESTORE Act funding and tribes 
can get more NRCS funding. Time is of essence. 
 Ask NRCS for an internal narrative policy so that across board do not 

have to rely on the benign relationship of the state conservationist.  This is 
not the official NRCS policy.   

 
Questions: 
Ken: Has there been a pilot project where tribes have worked out a cooperative 
agreement adopting state water quality standards or partial for the waters in their 
jurisdiction? 
Fred Leutner: Not aware of cooperative agreements leading to WQS.  There have been 
actions in Region 10 where MOUs were initiated for TMDLs.  
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Sara Furtak:  There have been case-by-case MOUs on waterbody-by-waterbody basis 
with states, EPA and tribes working together to create TMDLs looking at adjacent state 
standards to represent the multijurisdictional waterbodies.  Fred noted the content is 
acceptable to the tribes as well.  When the state works with you, there may be away to get 
the tribal goals adopted into the TMDL. There have been some cases EPA has issued the 
TMDL applied to the state and tribes.  Fred was not sure about legal footing is but they 
have been done where they worked. 
 

o Core WQS  
The NTWC is seeing an increased interest for Core WQS from tribes.  Nancy noted 
Region 5 tribes did not support core because it was not protective enough. The region’s 
RTOC has been interested in revisiting it.   

o Core generic standards or standards tailored to their tribe?   
 Tailored standards are time consuming.   
 Promulgated of a standard cannot happen without a rule.   

In the end EPA must issue standards are needed to protect uses or the water.   
o Core WQS delineation would have helped under the Oklahoma rider and in 

Region 1 determinations of TAS taken over by the state.   It will help with the 
NRCS funding. 

o Tribes are looking for the federal government to promulgate the Opt-In approach 
for waters of their reservation.  It helps the tribes the tribes have better 
cooperation with stakeholders in preserving resources such as salmon it brings 
them into the TMDL process.   

o 518d - would work to put standards in place. Legal research is needed. Tribal 
interest may not be there as it requires working with the state. 

Fred explained fish consumption in Region 10 is high profile and advised the 
NWTC to keep an eye on what happens there. 

Action: Nancy will provide Fred with information regarding her RTOCs interest in Core 
WQS.  
 

Gap of WQS in Indian Country – Janita Aguirre 
Fred reviewed Janita’s hand out.  EPA agrees the standards gap in Indian country is a concern.   

o 340 of 566 tribes have a reservation or off reservation trust lands.  
o 48 of 340 have TAS.  
o 39 of 48 EPA approved standards in place.  Of these 39, 9 are working on their standards.  
o 300 tribes that do not have EPA WQS.  It accounts for 63% tribal land, about the size of 

New England.  The area with standards is the size of Virginia.  
 
Possible reasons for this?   
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 Difficult making a Montana test?   

 Resources?  

 Should we keep doing the training?   
Questions: 
Ken: What is the difference between CWA 518D alternative and use of DITCAs? 
Felicia: Both are cooperative agreements.  DITCA is under appropriations law and allows tribes 
to be an EPA representative to do implementation activities under EPA authority (an arm of 
EPA) helps build capacity.  It is not a funded authority. Sporadically funding is available based 
on stag dollars.  Some DITCAs is either one media, or multimedia DITCA multimedia consists 
of inspections, compliance related activities. The state is not involved.  

Ken: How is DITCA is used for WQS?    
Fred: Would need to look at the direct implementation activities.  EPA would push through a 
DITCA to do WQS.  WQS is not regulatory program, same as underground storage tanks and 
NPDES. 
 
Action: Fred will provide NTWC with an idea of how the core standards would have worked.   
 

 Develop a strategy to incorporate flow to connect to WQS  
Region 9 is developing a strategy to incorporate flow to connect water quantity and quality issue.  
Fred explained states are trying to issue a white paper in response to a controversial allocation 
issue. The Wallop Amendment prohibits EPA from interfering in the states rights to allocate 
water but does not prohibit EPA from Water Quality Issues with states. 

January NTWC/EPA Call topic – January 8, 2014  

 Flow and WQS (Fred Leutner) - Invite someone on the Nature Conservancy.  (need 
name) 

Concept for process obtaining 303d for TAS – Sara Furtak 
EPA has worked on identifying what a process for tribe to obtain TAS would look for 303d.  
Sara noted she is aware this is a priority for NTWC.  Currently she is briefing EPA management 
and will reconnect with NTWC when we get management direction which will be in the next 
month or two.   
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Break 2:50 – 3:15 pm 

9) GAP Guidance Fall Out  
On May 15, 2013 AEIO adopted an initiative under IG ruling to start focusing on result driven 
activities in GAP funding.   

Ken’s tribe received GAP funding was reduced for processing lab analysis for nutrient samples 
for WQS.  The region suggested the tribe go to 106 for funds.  After review of the guidance of 
eligible/non-eligible activities in the appendices for water activities, the tribe found their activity 
qualifies under TMDL development capacities.  The region permitted the funding for 2014 but 
noted the tribe will not receive funding for lab analysis for nutrient samples next year. 

The following were cited as concerns: 

 The guidance came after the tribe submitted applications for PGG funding and 
opportunity to negotiate with our 106 contacts.  

 Regional interpretation exhibits non-flexibility which is in stark contrast to the guidance 
pushing flexibility.   
 

Ken asked the NTWC if this problem is unique to Region 9: 

 Region 10 experienced it with PPG qualified assessment grant  

Felicia explained OW input to this guidance was meant to increase flexibility by clarifying and 
organizing the list of measures.  In the GAP guidelines, OW is the only office with a separate 
appendix.   

Action Item: NTWC representatives who sit on the RTOC council are urged to give testimony 
where interpretation of GAP guidance has impacted their regions in reduction of dollars. 

 
10) Strategic Planning for Tribes 
The strategic plan will be discuss at tomorrow’s meeting.    

OW Strategy – 
Ken stressed the importance of at least a tribal perspective in the revisions of guidance’s and 
strategy plans.  The strategy ideally will be designed to get everyone on the same page and drive 
the priorities outline in the annual program guidance under the strategic plan.  It will be a long 
term goal on how to get there that is dynamic to handle changes.    

Once the framework is established OW will ask for tribal input from tribes and identify the OW 
commitments are congruent with tribal priorities.  Felicia would like to see the commitments 
multidimensional touching many activities, for example, antidegradation would include 
addressing nutrient strategy; targeted funding would identify how to look the tribes and 
determine who receives priority.   Ken and Felicia agreed the priorities should capture the Indian 
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health concerns and water quality improving activities. SP-14 is one of the few tribal-specific 
goals in the national strategic plan; that elevates it in importance. 

Ken reminded the NTWC the importance of maintaining the plan for EPA partnership 2005 - 
2008.  EPA will be looking at suggestions from Tribes comments from the NTWC very seriously 
for the input of this document.  Felicia suggested identifying the language from the former 
document the NTWC prefers.  Clarifying the role of EPA vs. tribes under their authorities to be 
clear and carry out. 

Question: 
Nancy: Where did Drinking Water funds originate? 
Felicia: They are appropriated from Congress.  For the SDWA the tribes that have TAS get 
direct grants and the remaining funds go to EPA regions to conduct direct implementations for 
tribes. 

 

11) Tribal Nutrient Strategy – Sarah Furtak, Catherine Dowell and Robyn Delehanty 
Michael is the representative for the NTWC’s Gulf of Mexico Hypoxia task force.  He provided 
the group with background on how the NTWC arrived at this point create a tribal nutrient 
standard.  

 The meeting location is homeland of the Miccosukee Tribe which has 10ppb total 
phosphorus in their numeric nutrient standard. It was one of the earliest nutrient standards 
adopted.   

 Issues of nutrients of in Gulf of Mexico Hypoxia task force  

 South Eastern Louisiana Judiciary ruled in favor of EPA developing nutrient standards 
for the MS River Basin states within six months. Ruling was this fall. 

 
At the spring meeting in DC, the NTWC spoke to Mike Shapiro and Nancy Stoner and stressed 
our interest in tribes not being ignored in the world of nutrients.  The consensus was to form joint 
effort between EPA and NTWC to develop tribal nutrient strategy.   
 
Michael referred to NTWC’s FY2013 Actions document and the actions involved under the 
tribal nutrient strategy: 

 The council needs a copy of the nutrient framework document in her response letter to 
the NTWC.   

 Further develop BMPs with USDA – there are many options for tribes to create BMPs to 
reduce nutrients 
o Identify USDA contact (Tribal Relation Coordinator) – EPA is tightly tied to USDA 

funding for nutrient reduction.  

 WQS Nutrient criteria for Tribal waters – needs to be appropriate to the water you are in 
for example 
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 Develop draft Nutrient Criteria Guidelines addressing near & long term reduction goals 

 Develop TMDLs for Nutrients 
 

Miccosukee tribe has the high numeric criteria for phosphorus probably because quality of the 
Everglades was being degraded they also have phosphorus rock substrate in Florida. 

Action: Felicia will obtain a copy of the nutrient framework document and provide it to the 
NTWC. 

 
Ken put the discussion topics on the floor for discussion: 
Will it include WQS in sediment?  In sediments (there are guidelines) If we are going this far, it 
should be taken this extra step: 

 Source loading 

 Agricultural - Denise’s region the run-off is an issue 
 
Robyn Delehanty noted early $15 million has been proposed for nutrient reduction.  If awarded, 
a portion may go to tribes.   

 How can the money be accessed? 

 What activities is EPA looking at for tribes to participate? 
 
The 319 program and USDA Mississippi Watershed Initiative is working to reduce nutrient but 
all states have stake in this. They leverage 106 funding for states and tribes for nutrient reduction 
initiatives. It is directly linked to the 106 funding with $15 million allocated to reduce nutrients.  
The framework is laid out in Nancy Stoner’s 2011 memo.  There are eight activities that states do 
to set up and move towards numeric nutrient criteria.   
 
The 106 program will be looking for those eight framework activities in work plans to target the 
funding towards.  
 
Questions: 
Ken: Regarding the 2015 application for 106 tribes submit to the regions, if tribes have the eight 
components listed in Nancy’s memo, would they be eligible for additional funds out of the $15 
million?  
Robyn: It is in the 2014FY budget.  If the money is awarded to EPA, the agency would provide 
guidance.  Guidance will be similar to the format used for the permitting and enforcement funds 
made available in 2010.   
 
Michael: When will the guidance be made available? 
Robyn: Once we have an indication we are getting the additional funding. EPA will begin the 
process to reach out to tribes on how best to provide guidance and allocate funds. 
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EQIP Funds - 
Why aren’t the regions talking to USDA and getting access to EQIP dollars.  The issue lies with 
the state conservationist.  The NTWC discussed working through the intra agency task force for 
USDA to get them up to speed.  EPA meets regularly with USDA and Agriculture stakeholders 
and USGS. If we had a clear request from NTWC, we could try to raise this topic to that group.  
Felicia suggested contacting the other agencies. 
 
The NTWC is stating their desire to coordinate and possibly tap into EQIP dollars to conduct 
nutrient reduction.  Phil will write the draft letter and will have it done before next call.  
 
Action: Felicia will share the contacts for the agency’s tribal coordinators.  
Action: Phil will write the draft letter to USDA and USGS regarding EQIP dollars and provide it 
to the NTWC by the December call. 
 
Source Water Protection –  
Felicia asked if the SWP discussed on a previous call would be helpful in nutrient reduction.  
It may be helpful in areas such as reservoirs and domestic wells.  
 
Ken recommended creating a committee.  Ken, Denise, Phil and Michael. 
 
EPA Nutrient Program in WQS - Corey Buffo  
Nutrient criteria on how to develop and assistance for peer review are available. 
 
Send out information to Felicia prior to the meeting 
 Workshops – lessons learned criteria for Florida 
 Opportunities for development 

 
Regional numeric nutrient criteria technical workshops:  

 Schedule of 2.5 day workshops in each of the regions 

 Detailed workshops (if beginning the program it may be too technical) It will be 
disseminated through Felicia once available. 

 
Action: Felicia will follow up with Corry to schedule him for a future NTWC/EPA meeting. 
 
Nutrient Reduction Strategy  

 Possibly separate Missouri River basin from the Mississippi River basin?  Regionalize 
and encapsulate them a little better.   
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12)  Action Item Breakdown 
Council Membership: 
 Ken will provide Steve with contact information for R. Ben, Navajo Nation to send a 

formal letter. 
 Steve will send a letter to James Grinder notifying him of his election to serve on the 

council an at-large member.  
 Steve will draft a letter to members who have not participated in meetings. 
 Steve will follow-up with a recruitment letter to the regions in need of representation 

after a letter is sent to the members who have not participated in meetings. 
Policies and Procedures: 
 Felicia will review EPA’s policy with the council’s rules for lobbying and report back to 

NTWC.  (Referring to Legislative Liaison Section of the Business Practices) representing 
on tribal behalf to Congress.   
 

Overview of 2014 EPA Water Allocations for Tribes: 
 Ken will rewrite letter to Administrator McCarthy updating the section regarding the 

Clean Water set asides. The reduction in the funding floor is not adequate to for tribes to 
achieve the goals sited in the Strategic Plan.  The letter will be completed by November 
30th before next call (12/11/13).  Kathleen volunteered to assist with letter. 

 CW act and CA act – Review wording to remove the barriers add this information to the 
revised letter to Administrator McCarthy. 

 Ken requested Steve put together outline paper of the appropriation letter for sections and 
articles to reference in the letter in regards to the CW and CA appropriation language.  
Tribal SRF – To ensure correctly referencing the document.   

 Ken will follow up with Fred Leutner exploring and developing a legal basis for tribal 
assertion of authority over geographic areas and non members using the Clean Air Act 
provision.   

 Workgroup (Phil, Nancy, Ken and Dan) will gather information on legal tools to simplify 
the TAS process under the Clean Air and Clean Water Acts.  Information will assist 
identifying strategies and goals and help conduct case law interpretation under the 
Montana ruling 

Alaska Native Villages SRF Discussion 
 Matt Richardson will provide the council with the list of projects for last January 2013. 
 Matt Richardson will provide the council with a report regarding the groups receiving the 

$2 million for technical assistance. 
 Ken will coordinate with the NTC to share the same voice and bring of issue of priority 

in lieu of decreased SRF funding.    
 Ken will contact the NTC Representative prior to January.   
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 Ken will forward email and the response to the NTWC. 
 

Overview of 2014 Water Allocations for Tribes 
 Steve will put together an appropriate matrix in regards to the Clean Water SDW 

appropriation language. He has created one for TAS provisions.   He will create one for 
the statutory language for CW and DW SRF and SDW provisions. 
 

Core WQS as an option for delegating CWA Regulatory Programs to Tribes 
 Nancy will provide Fred Leutner with information regarding her RTOCs interest in core 

WQS. 
 Fred Leutner will provide the NTWC with an idea of how the core WQS would have 

worked. 
 
GAP Guidance Fallout 
 NTWC representatives who sit on the RTOC council are urged to give testimony where 

interpretation of GAP guidance has impacted their regions in reduction of dollars. 
Tribal Nutrient Strategy 
 Felicia can share the contacts for the agency’s tribal coordinators.  
 Phil will write the draft letter to USDA and USGS regarding EQIP dollars and provide it 

to the NTWC by the December call. 
 Felicia will follow up with Corry to schedule him for a future NTWC/EPA meeting. 

 
Topics for upcoming meetings: 
December: Tribal Water Atlas – Robyn Delehanty 
January: Flow and WQS – Fred Leutner, Invite someone on the Nature Conservancy.  (Need 
name) 

Future Meeting: EPA Nutrient Program in WQS – Corey Buffo  


