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National Tribal Water Council Fall Meeting 
November 5 – 6, 2013 

 
 

Location: Sirata Beach Resort, 5300 Gulf Blvd, St. Pete Beach, FL 
 

Ken Norton called the meeting to order at 8:10 a.m. 

Agenda Tuesday, November 6, 2013 – Day 2 
1) EPA Proposed Rule Changes to Water Quality Standards 
2) Video Conference with Nancy Stoner, AA Office of Water 

a) EPA Strategic Plan 
b) Budget 

3) Proposed DWIG Guidelines 
4) Clean Water Guidance 
5) DW Compliance in Indian Country 
6) Tribal Strategy 
7) Mining Loopholes 
8) Council Member Representation 
9) Spring Meeting – Washington, DC 
10) SP14b Measure 
11) Action Item Breakdown / Workgroups 

 
 

1) EPA Proposed Rule Changes to Water Quality Standards – Janita Aguirre, Sherry Barash 
and Fred Leutner 

 
The NTWC has been involved in discussions with the agency and tribes since 2010 regarding the 
proposed rule changes to WQS.  The NTWC provided verbal comments to EPA.   
Janita provided the group with a one page synopsis of the rule changes.  Shari Barash and Fred 
Leutner assisted Janita with questions from the NTWC. 

Early listening sessions were conducted during the development of the proposed rule: 

 Tribal consultation 

 Collaborative sessions for the public 
 

On September 4, 2013 published targeted set of revisions to six key areas.  The goal of the new 
rules is to improve regulation effectiveness and restore and maintain integrity of nation’s waters.  
Comments until December 3, 2014.  Due to the federal government shut down the period has 
been extended to January 2, 2014.   http://water.epa.gov/lawsregs/lawsguidance/wqs_index.cfm   
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Shari clarified EPA, is not proposing to change 131.8 TAS, in this proposed rule.  The agency is 
continuing to review the process and procedures for TAS.  The NTWC has formed a workgroup 
to study and make suggestions for TAS rules. 
 
There are six areas of revision in the proposed rule changes: 

i. Administrators Determination – Clarifies what constitutes an administrator 
determination.  Any new or revised standards must be signed by administrator and 
include a statement and constitutes and determination under section 303c4b of the CWA. 

ii. Designated Uses – highest attainable use must be clearly articulated when a primary use 
is not attainable; when is a Use Attainability Analysis (UAA) required/not required? 

iii. Triennial reviews of state and tribal standards; should consider any new or updated 
criteria   

iv. Antidegradation  
v. Variances – Noted there are conforming changes 131.34 and 131.40 federal 

promulgations for PR and KS.  Not proposing changes in Great Lakes Initiative under 
part 132. 

vi. Compliance Schedule Authorizing Provisions 
 

Ken passed the topic to Nancy Schuldt the NTWC lead on the proposed rule changes.  Nancy 
opened the floor for questions from the NTWC. 

Questions: 
Ken:  Changes to the Antidegradation Tier 2 protection measures where only one water 
parameter is exceeded; high quality for all other water quality parameters.  Tribes are very 
interested in antidegradation efforts with regards to the strategic measure in the SP14b.  Ken 
asked for an example. 
Fred: When the guidance was issued for measure 14b EPA has been careful to explain there is no 
linkage for antidegradation with regards to standards for the measure that tracks waters that have 
no degradation.  In the standards program a state or tribe is to research and evaluate requests to 
lower water quality in a waterbody already meeting standards.  If there are actions to lower the 
WQ standards, the rule ensures it necessary to conduct a thorough analysis. 
 
Janita: Tier 2 is a 2 step process.  States and tribes may use the parameter-by-parameter approach 
or waterbody-by-waterbody approach for protecting high quality waters.  For example, when a 
new permitting discharge is proposed they must look at the waterbody where the discharge 
occurs and note any parameter listed in that permit that are already exceeded/ have impairments; 
cannot allow further degradation of other parameters simply because one parameter shows 
impairment. EPA is not banning the waterbody-by-waterbody approach (but many believe it is 
less protective than the parameter-by-parameter approach) for antidegradation.EPA is concerned 
with the waterbody-by-waterbody approach.   States and tribes must submit a list upfront of Tier 
2 waters stating which waters are in or out of Tier 2.  Any time there is a proposed lowering of a 
waterbody of permitting discharge is submitted, waterbodies listed on the Tier 2 list requires a 
review.  If it isn’t on the Tier2 list, a review is not required.   
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EPA made this change to prevent the following example, identifying the list of Tier 2 waters: if a 
state or tribe has assessed a particular waterbody as impaired for methyl mercury which impairs 
recreational and subsistence fish consumption uses, but all the other uses such as aquatic life are 
attained and the waterbody’s parameters are in attainment, the waterbody should remain on the 
Tier 2 list.  

Shari:  Differences regarding Fred’s explanation measure is more closely tied to waters on a 303 
d list. If waterbody-to-waterbody approach is employed, just because a waterbody is on the 303d 
list, it does not mean it can’t also be Tier 2 high quality water. It may be on the list because of 
impairment for one use but it may have other uses that are still high quality. 

Alex:  There needs to be acknowledgement of tribes that are continuing to have in place 
antidegradation efforts that have been successful.  In the next phase EPA is going to measure 
environmental results.  In some tribes waters that are still being maintained should be expressed 
as an environmental success as we start implementing the new antidegradation policies for 
states and tribes.  
 
Action: NTWC members will send Janita examples of Tier 2 ruling issues.  

Phil: Has EPA heard from states on this change? 
Janita: No, not at this point. Outreach activities have been postponed due to the government 
shutdown.  Right now, there are only three formal comments in the docket. 
 
 
Alex: Do you think once you get the requirements off the ground EPA will start imposing 
antidegradation policies on the states.   
Janita: Making these revisions to the regulations, it will be clearer on where EPAs authority is 
whether they can approve and disapprove a state/tribal antidegradation policy, and it’s public/ 
transparent if these changes go final and there is requirement to make your implementation plans 
publicly available.  Then the public can submit comments during the states rule making process.  
Janita thinks the rules will help us improve implementation anti degradation.   

Sherri: Additionally, where states and tribes haven’t made their methods available, public 
transparency will empower stakeholders to provide comments to their states. The antidegradation 
and lowering of Tier 2 waters, come into play with public comment.  When issuing draft permits, 
in the instances where the permitting authorities aren’t going through an appropriate Tier 2 rule 
there are opportunities to provide public comment as well, it will provide more transparency.  
Where states and tribes and haven’t made them publicly available.  It will empower stakeholders.  
 

Nancy: Works for one of the Great Lakes tribes with approved WQS.  Her tribe was mandated to 
take the parameter-by-parameter approach under the Great Lakes Initiative (GLI).  Why go 
waterbody-by-waterbody?  Why not parameter-by-parameter nationwide? 
Shari: GLI is unique, it addressed special waters with unique circumstances employing the 
combination of permitting and WQS rule. In non-GLI waters some areas could not use this 
approach and the courts have upheld using either approach.  EPA decided to keep the flexibilities 
for waters outside GLI after hearing from the public session and Environmental NGOs to allow 
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both approaches in order to prevent folks from keeping a waterbody outside of Tier 2 when it 
had high quality aspects related to it.   
 

Janita: Referred to the question about “States cherry picking criteria.”   
Our revision is specific to the triennial review. It is to make sure state and tribes are looking at 
their criteria and protective of all designated uses (DUs), and that they consider all new/updated 
criteria that have been approved since their last triennial review.  EPAs authority comes in when 
a state or tribe issues a new or revised WQS.  EPA approves or disapproves new or revised 
WQS.  It does not have authority to act on things not adopted.  Only EPA administrator’s 
decision or petition is enforceable.  

Authority comes under 131.11 for reviewing a new or revised standard. Criteria adopted must 
protect designated use and must be based on sound science. 

Shari:  Cherry picking is a valid concern.  These requirements expect states and tribes to look at 
the latest science.  Consider our 304a requirements, states and tribes do not have to add 
justification should expect it through public comment.  
 

Nancy: Ten year variances seems like a long time, particularly because there are facilities that 
have enabled variances for 5 , 10, 20 years - it becomes  permanent thing without demonstrating 
they are making progress towards meeting applicable WQS for that use.  It allows a shortcut if a 
state or permitting authority allows a facility to continue to exceed WQS.  A site specific criteria 
or use attainability analysis should be the process required for the acceptance of the lowering of 
WQS rather than a long term or permanent variance. 
Janita: Variances providing 10 yr as a maximum length is not a mandatory time frame.  If 
package states a 2 year variance, that is all that is allowed.  Variances can be a general policy but 
it must have boundaries and provide information to back up the variance.  EPA by providing 
policies it will help to eliminate the scenarios where it may be abused. 

Shari: Defining Interim criteria is applicable for the purposes of permitting, those need to be 
based on the highest attainable use to prevent states and tribes from locking into the status quo 
and will need to lock into something higher than what they are currently doing. They must have a 
forward goal as an interim requirement.  In the case where there isn’t a waste water treatment our 
preamble discusses having the levels currently achievable (technology-based) plus a pollutant 
minimization plan. 

A variance renewal requires proof of progress; i.e., schedule of compliance (SOC). But SOCs are 
only allowed when a state/tribe has specific authorizing provisions in their water quality 
standards (approved by EPA) to do so. 

EPA considered other time frames for variances.  20 years seemed too long and too much can 
change over that period of time.  The 10 years balances the administrative burden on states and 
tribes but goes through a full renewal without it being too long. Also, variances are considered 
water quality standards, and must be considered at each triennial review. 
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There are some complex pollutant problems, for example, a problem in the Delaware River basin 
– PCB legacy pollutant problem.  10 years to them is too short but they don’t want to give up and 
do the UAA.  EPA is trying to balance the different perspectives. 
 

Dave: The state of Washington will always select the maximum variance stating staff resources 
as the issue.  The state government is calling a special session to look into delaying Fish 
Consumption for Natives, tribes and Pacific Islanders under the guise Boeing will pull out of 
Puget Sound and they want fish consumption done every 5-7 years species by species to delay 
this schedule. They are asking for a compliance schedule 30 -40 years to come into compliance 
with all their legacy years.  Every time they are called for a triennial review they will push to 
extend the compliance issues out.   Need a way to figure out how to make the CWA to clean up 
waters and protect the waters.  
Shari: In terms of a state rubber stamping the 10 years, WQS variances are WQS that need to be 
approved and disapproved by EPA before they are used for CWA purposes.  If a state is giving 
10 years where it is not justified, it will be reviewed to verify the request is justified.  The other 
piece on the compliance schedule is the authorizing provision.  The rule we are doing is a tiny 
piece of compliance schedule. The legal link the permits can apply with the standard.  The piece 
Dave is concerned with is in the permitting program and the permitting provision.  
 
 
2) Video Conference with Nancy Stoner, AA Office of Water, EPA –Including Mike Shapiro 
Nancy welcomed the continued opportunity to discuss priorities and talk about the issues the 
NTWC identified last spring.  She thanked the NTWC and appreciated the nice follow up letter.  
 

a) EPA Strategic Plan 2014 – 2018 FY -  
Nancy provided the NTWC an overview of the themes the new administrator set out for OW 
and how they will intersect with the OW tribal strategy.  The plan will identify specific 
strategic actions the national water program intends to pursue through the next three years.   
It will clarify the agencies and the tribal roles under the CWA and SDWA Work and promote 
sustainability and partnership, emphasized by new administrator McCarthy.  
 
Administrator McCarthy established 7 themes that will drive the agency’s priorities in the 
next three years in the new Strategic Plan with the goal of working toward a sustainable 
future, working with to make a visible difference in communities and launching a new era of 
state, tribal and local partnership.  

EPA Listening Session: 7 Key Themes presented by Administrator McCarthy 
Tuesday, November 12, 2013 1:30 – 3:30 p.m.  

She will be placing a particular emphasis on EPA role in Indian country and launching a new 
role with tribal partnership.  Nancy encouraged council to attend and invite tribal leaders.  

 



FINAL 

NTWC Fall Meeting November 5 – 6, 2013 – Day 2    6 
 

EPA Strategic Plan themes:  
Nancy reviewed the agency’s seven themes and noted only one theme is specific to water 
however, OW is covering all the themes:  

i. Making a visible difference in communities across the country –   
The theme mentions working hand and hand with tribes to improve quality of life 
and in particular DW and water resources. 

 
ii. Climate change and improve air quality –   

 OW has work on resiliency. 
 

iii. Toxics and chemical safety – 
OW conducts drinking water work on contaminants.  Effluent limitation guideline 
– theme electric industry, power plan and toxics associated with waste handling 
toxics associated with waste handling. Discharges from ash ponds. 

 
iv. Water –  

Protection of the nation’s surface waters as a limited precious resource under the 
CWA.   
Currently EPA has proposed rule at OMB that will protect headwater streams, 
floodplains and riparian areas to ensure it’s not impossible or expensive to protect 
downstream waters.   
Science document associated with head water streams and riparian areas with that 
and is under review by the science advisory role.   

 
Action: Ask Felicia to send the link to the science document.  

 
v. Commitment to state local and tribal partnerships 

 
vi. Embracing EPA as a high performing organization  

 
vii. Sustainability –  

 Integration of many operations within the government and industry. 
 

Strategic measurement framework and focus on tribal capacity building describes how the 
agency plans to measure its capacity plan in the future.  

EPA Strategic Plan 2014 – 2018 FY  
Will be out for public comment on www.regulation.gov in the next few weeks. There will be two 
teleconferences for tribes that the office of the CFO will host to solicit tribal input. 

OW Strategic Plan 
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Nancy explained how the agencies plan fits into OW Strategic plan with interest to the tribes:  

In the cross cutting fundamental strategy launching a new state tribal partnerships Goal 2 of EPA 
Strategic Plan protecting America’s waters, is Goal 3 of OW Strategic Plan which addresses 
cleaning up communities and advancing sustainable development.  Objective 4 of Goal 3 
strengthens human health and environmental protection in Indian country. 

b) Budget 
This year’s budget is challenging for the agency and the tribes.  FY2014 is shaping up to 
look like the last budget.  Tribal set asides for FY 2013 17.2 million is allocated for the 
drinking water and 27.5 for clean water.  EPA was able to maintain 2%for the set asides 
and continue to support across the board for SRF.  The agency will continue to do the 
best to support those dollars for the tribal set asides.  Trying to make sure we are doing 
the best with the dollars we have and make sure the dollars spent are visible to the public.   
 
Ken Norton thanked Nancy and Mike for taking the time to meet with the NTWC today 
and thanked Nancy for her timely response to the NTWCs concerns/priority areas seven 
areas the NTWC identified,   including her response to the letter regarding CWA, 404(b) 
using waters for waste treatment.  The NTWC looks forward to working with Nancy and 
EPA staff identifying common goals to meet goals of EPA and tribes. 

In terms of the budget discussions the NTWC engaged in a long discussion with EPA 
staff about the Tribal SRF.  Ken stressed this is priority of the council as it has a direct 
impact to the ANV.  As the overall base SRF is reduced so is the amount to the tribal 
allocation through congressional actions. The amount will continue to be reduced through 
2016 because of the reinvestments of the state revolving funds and meeting the maturity 
of the loan programs.  Tribes are in a different situation.  Many have not met their 
infrastructure needs much work needs to be done in ANV and Navajo Nation in SW.  It 
jeopardizes the health and welfare of the people in those communities. 
 

Ken opened the floor to the NTWC for questions. 

Questions: 
Phil Cernera – Thanked Nancy and Mike. Under theme four, protecting headwaters 
riparian in flood plain. What does the administration think about the issue of the mining 
loopholes?  Could you give the council a briefing about this topic?   
Nancy: OW is working to implement the authority the agency has under 402 and 404. 
You are referring to when a waste treatment system involves water.  The question is - 
how can we control the waste in that situation?  It is not on our priority regulatory 
agenda.  She acknowledged it is a very important issue and hoping to take it up in the 
near future.  The OW is working on the basic protection of the CWA before taking on 
this issue mining waste.  
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EPA is trying to maximize their ability to address this under the existing authorities we 
have: 

 either through action we can take under 402  

 permitting authorities (states) 

 under the USACE under 404 program  

 and the NEPA analysis program in enforcement office  

Ken: Alaska native issues.  Alaska DEP issues with the NPDES and Coordinating efforts 
with ANV.  In the response letter you mentioned there are several mechanisms out 
through NPDES permitting plan that tribes can use to report back on the states 
performance.  Outreach effort needs to occur. The communication effort needs to be 
improved. In Region 10 there are checks and balances; according to your letter villages 
and tribes may be able to engage EPA and have the agency be the oversight to 
investigate disagreements during the process.   
Nancy: The regional offices tend to have the lead on these issues.  From her perspective 
the region is doing a great job working on tribal issues.  Headquarters will support the 
regional efforts and is open to the NTWC suggestions to do it better. 

 
Ken: Tribal SRFs set asides. The horizon does not look good.  The lack of funding has 
direct impact to tribal communities and NV. The NTWC has worked and participated on 
the task force looking into technologies and solutions that assist in limited budget times. 
The overall base of the SRF is shrinking and unmet need is great.  The NTWC is 
requesting the agency consider the funding floor of the 2010 level of 2 % of the base 
allocation. NTWC stressed this be considered in your office and carrying through to your 
administrator and to the OM as part of the president’s budget.    
Nancy: Her office is aware of the request and Nancy will do her best.  She thanked the 
NTWC for working with the OW and acknowledged the work done on tribal lands using 
those dollars is important.  She encouraged the NTWC to share with EPA OCFO, Deputy 
Administrator, OITA and office OMB and with other policy makers, the value of those 
resources. 
  
Nancy noted she has discussed with OITA the tribal set asides funding concerns the 
NTWC has raised.  

 

Michael: With regards to source water protection issues, he understands EPA has 
conducted in depth scientific research of hydraulic fracturing.  When will the results be 
made available for the council to review?    
Nancy: ORD is undertaking that study.  A status report was put out at the end of last year.  
The complete study will be done by 2015.   
 
Action: Nancy/Felicia will follow up with specific date on the study Hydro Fracturing 
study results done by ORD. 
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Hydraulic Fracturing - 
Nancy provided the NTWC with an overview of the agency’s responsibilities overseeing 
hydraulic fracturing.  OW is working under SDWA and CWA to use the authorities EPA 
has under the law.  Under the SWDA, EPA has authority over the hydraulic fracturing 
process itself when diesel fuels are being used.  In addition, an implementation guidance 
pending interagency is under review OMB.  

EPA has the authority under SDWA to regulate the disposal of waste underground 
injection control and wells under class 2 of SDWA. 

OW has looked at potential for earthquakes and seismicity issues associated with 
hydraulic fracturing and is working on and considering the technical issues associated 
with the activity. 

On the CW side, OW is working on effluent guidelines focusing on the issues of 
discharges from hydraulic fracturing waste into sewage treatment plants and centralized 
waste treaters.  EPA is looking at both the guidelines and regulation because facilities are 
not set up well to treat wastewater.  
 
Questions: 
Dave Fuller – Earthquakes have been linked to CO2 injections in Texas. With Carbon 
Dioxide there may be links to air quality, climate change and, or hydraulic fracturing 
issues and earthquake generation.  This could limit the availability of places to limit 
carbon dioxide sequestration. 
Nancy: There is an article on regulations under carbon sequestration. She will look into 
that article.  
 
Ken highlighted the comments the NTWC plans to provide input strategic planning  

 Theme of tribes in relation to climate change in strategic plan and developing specific 
strategic measure of areas where climate change impacts tribes.  Having the ability to 
implement adaptive plans. 

 Strategic language - recognizing tribes in the process and developing measure 
specifics for tribes. 

 Moving forward with support SP14b monitoring station of no degradation.  The 
council will discuss with Susan Holdsworth.  The tribal approach of protecting waters 
is through antidegradation.  Our strategy is to identify waters of high quality in Indian 
Country to increase money to 106 for a funding mechanism.  

 

Nancy recommended the following climate impacts resources: 

 A workbook Preparing for Climate Change A workgroup for developing Risk Base 
Adaptation Plans 
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 Create Tool (Climate Resilience Evaluation and Awareness Tool) 
http://water.epa.gov/infrastructure/watersecurity/climate/creat.cfm 

 

Questions: 
Phil: Follow up on an issue with Pebble mine issue.  We have a reprieve right now with 
one of the mining companies that pulled out.  Phil emphasized the council’s endorsement 
using the in the CWA 404q as a potential option to protect one of the National treasures.   

Nancy: There has been some discussion of a permitting application being submitted by 
the end of this year. Right now we don’t have any permit pending.  The agency is on the 
watershed characterization study with ORD and to have it ready to inform action. 
 

Eric: The mining issue has become an explosion issue regarding areas in Alaska.  There 
are 65 mining applications in BC impacting waters crossing into Alaska.  The issue has 
received attention from other agencies such Landscape Conservation Cooperatives 
administered by FWS.    
 
Action: Eric will follow-up with Nancy on the Gray water issue in Alaska. 
 
Nancy Schuldt: At a previous NTWC meeting in DC, Nancy brought up the Cumulative 
Effects Protocol developed by EPA Region 5.  Several tribes and tribal agencies Region 5 
have used the protocol to do our own alternative cumulative effects analysis for a 
proposed mining project with little resources and time. The same kind of long term and 
currently expanding mining as is occurring in Alaska is affecting the landscape of the 
upper Great Lakes.  Any support from headquarters to assist through the expansion of 
those analyses to look at impacts to tribal lands and their resources, would be 
appreciated.   Nancy understands there is support for Cumulative Effects analysis at 
EPA. 
Nancy Stoner: It sounds like a NEPA related analysis.  OECA is the lead under NEPA 
the work.  Nancy suggested following up Great Lakes coordinator, Susan Hedman.  She 
is happy to share that information with them.   

Action: Nancy Schuldt will send a letter to Nancy Stoner regarding the Cumulative 
Effects analysis protocol.  

Action: Nancy Stoner will follow-up with OECA and Great Lakes Program director, 
Susan Hedman on Nancy Schuldt’s work on Cumulative Effects analysis and the need for 
a Great Lakes regional analyses. 
 

Dan: EPA is reviewing and approval for states that effect tribal reservation waters for 
tribes that don’t have WQS.  When EPA is reviewing and exercising their trust 
requirements to the tribes, he asked that they would go beyond the minimum 
requirements of the CWA. In Maine, the state is cherry picking risk levels for the cancer 
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risk for arsenic – using 104 not 106.  The concern is when EPA is reviewing this they are 
not willing to go beyond the minimum requirements.  The tribe has been consulted by 
EPA Region 1 but not OST, to his knowledge. 
Nancy:  Region is the lead with implementation on WQS but the tribe should also receive 
consultation from OST. 
  
Action: Nancy will follow up with her standards program on WQS, arsenic issue in 
Penobscot Indian Nation, EPA Region 1.  
 

Closing Discussion with Nancy Stoner and Mike Shapiro 
Ken thanked Nancy and Mike for meeting and discussing priorities of the NTWC.  The council 
is appreciative of the support of your media offices OGDW, OWM, OST and OWOW they have 
been very helpful to discuss our options and moving forward our mutual goals.  

Action Item: Nancy Schuldt will draft comments and input on the proposed changes to the WQS 
regulatory proposed rule. Due by November 21st. (extended to January 2) 

 

3) Proposed DWIG Guidelines – Nicole Schindler, Matthew Richardson 
Nicole introduced herself.  She is the present coordinator for the public water supervision 
program and the program contact for the drinking water infrastructure grant tribal set aside 
program.  

Nicole provided the group with a presentation of the history, summary of revision and the current 
status of the guidelines. 

Shaun:  Will these changes make it easier to maintain funds for operations and maintenance?  Is 
there a conversation about funding OM?  He has done work with Matt on the Infrastructure Task 
Force.  Funds invested for sustainability are better invested before there are compliance issues. 
There has to be shift at some point.   
Nicole: This not related to any cover O&M because EPA’s Congressional authority has not 
changed.  The Infrastructure Task Force is looking into this right now and her office is looking to 
use the work products and policies that come out of that program. That is something we are 
considering and we know it’s an issue. 

Comment:  Alex suggested looking at a pathway for O&M funding may looking into the program 
IHS uses to build and establish health service facilities and how they turnaround and maintain 
with the same IHS dollars.  Use it as mechanism as a means to look at as a means for water 
infrastructure projects. 
Nicole: Public water systems and utility companies can help us out.  She referred to the last page 
of her presentation. Annual budget includes O&M.  She thinks reporting that information to EPA 
will shed light to the issue as well.  Her office knows O&M funding is an issue.  They are 
working with IHS and Infrastructure Task Force.  It is going to take an appropriation language 
change. 
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Matt – The CW and DW program and their new guidelines and trying to adjust his office 
adopted the common preliminary engineering report requirement which involves more upfront 
planning before building. 
 

Ken: Smaller projects usually yield lower ranking in areas of cost efficiency and therefore are 
overlooked.  Ken understands there is language to help ease this.  

Ken opened the floor to the members to comment or ask questions. 

Questions: 
Steve: Concerns it appears it is being biased to the larger tribes.  Smaller tribes are the ones 
who need the most funding and have the most facilities out of compliance. Region 4 developed a 
rotation system the tribes decided amongst themselves to rotate the funding amongst the smaller 
tribes.  These guidelines have the potential to throw that system out of whack.  

 

 Self-financing gets a higher priority– goes to larger tribes 

 Factor based on household unit – goes to larger tribes 

Self-finance - Finance deals with a median income of less than 80% of statewide 
nonmetropolitan household income.  It’s more needs-based.  If a larger tribe has more money, 
they would not get higher prioritization.  She will confer with Dave on this. Regions can use this 
at their discretion, it is not required.   

The project cost efficiency (household unit cost) is used as a comparison for projects that address 
the same level of health risk.  It wouldn’t discriminate against smaller tribes.  If there is a larger 
need, the regional coordinator can decided to prioritize as higher.  It was built in for regions to 
use.  Some selections are required and some are to use at discretion.   

Region 4 provided input to these guidelines.  

BIA Labor Force Report 
Steve suggested under prioritization of project for medium income to be less than 80%, allow 
flexibility for the tribes to use the BIA labor Force Report rather than Census 2010. This report is 
a lot more indicative of what is going on in the tribe.  Not all tribes report to Census but they do 
participate in the BIA Labor Force Report.  The Census data is not indicative of tribal income. 

Action: Nicole will work with her staff to see if the BIA Labor Force Report can be built be into 
the guidance.  Will follow-up with Felicia.    
Action: Felicia will share the Proposed DWIG Guidelines presentation with the NTWC.   
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4) Clean Water Guidance – Matt Richardson 
Matt provided the NTWC a quick rundown.  The updates incorporate some of the things Nicole 
spoke about:   

 Transfer of funds allowed from DW to Clean Water Tribal Set-Aside 

 Common preliminary engineering report - IHS, EPA and USDA have adopted 

 Adopted the sustainable infrastructure practices that the Infrastructure Task Force 
endorsed 

 CWA identifies 1.5% of the SRF goes to Tribes each year Congress changed that 2% 
 

Guidelines are near finalization and will be out once Matt consults with and receives green 
light from management.    

Ken: WC did not have the opportunity to submit comments but did participate in a webinar.  
Hopefully the NTWC comments were captured.  
Matt: Yes, they were captured and he communicated key points such as the funding floor for 
the tribal set aside programs. 
 
Ken: A priority for the NTWC and tribes is the flexibility of transfer of funds in DW and CW. 
Appreciative it has the language in the CW guidelines. 

 

5) DW Compliance in Indian Country – Jonathan Binder, EPA OECA Ken Harmon – 
Compliance of OEA, Bruce Ferguson – Attorney in OCE 

Ken opened the discussion explaining the NTWCs concerns are primarily focused on 
compliance of DW and WW facilities in Indian country.  Cost efficiencies and availability to 
small facilities. Based upon a ranking of projects bases on SDS there may be barriers and 
flexibilities there are still some uncertainty of how this will play out in the future. Difficulty 
of small facilities without out the funds to run O&M and handle emergencies. 

Shaun would like an opportunity to develop and identify and construct new funding 
mechanisms for O&M.  Suggested developing and identifying new funding sources for 
O&M.  Need to make more funds available.   

Phil - Is a violation equal 1 point. Or do they vary in magnitude of points that are scored?   
Ken: The idea to have the point value to reflect severity.  There are three tiers.  

 A health based violation of one of the acute containments total coliform = 10 points 

 Monitoring reporting violation for one of the acute containments = 5 points 

 Any other health base contaminant chronic = 5 points 

 Other violations such as Consumer confidence, etc. = 1 point 

 Any total score higher than 11 is considered a serious violator; need to work with 
OECA to return to compliance within 2 quarters 
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Ken: Are we seeing a decrease of violations in Indian country?   
Bruce: I think combination of things; between Jan 2010 and Oct 2010 data clean up tribal 
system operators came back stating they are not in violation and haven’t put in the system; 
systems had easy things to correct.  Also put pressure on regions to address violations that 
have been round for a long time and those were addressed through administrative orders or 
administrators on consent.  Saw a drop from 12% to 5% regulatory agencies and operators to 
correct those problems.  

Steve: Council sent a letter on how to correct monitoring and reporting violations one of 
which with peer reviews of tribes going out to assist other tribes.  Can you provide a status?   
Bruce: The letter went to my boss, Susan O’Keefe.  It has been discussed with folks in 
Region 4 and OW and there is a lot of merit.  He is interested if the council wants to 
elaborate more on the concept. 
 
Ken letter speaks for itself. Hopefully the NTWC will get a response in near future.    
Action: Felicia OW will get back to OECA and possibly more discussion with the council on 
tribes expanding the peer reviews nationally. 

Shaun: The idea is to leverage USETs experience and working with EPA’s regional contacts 
to help identify people within each region with expertise.  Tribes are more receptive with 
other tribes, however using the EPA regional office will help facilitate the relationships 
between the tribes.   

Follow up activity:  Felicia will work with OECA and conduct more discussions with the 
council regarding setting up peer review of a public water system. (Rene Rickard’s tribe) 

Renee: Her tribe is considering starting our own public water system we don’t know how to 
manage the public water system; is there training anywhere there are guidelines on how to 
run this system.  

Ken Harmon: Felicia and people in her office have worked with the OWGDW drinking water 
to pull together that information.  The office offers academy to assist with this effort. Should 
have a follow up discussion on this training.  

 Nicole suggested tribes contact their regional coordinators. Regions have access to guidance 
and tools.   

Michael Bolt – Is this data sporadic violations or do we still have a core of violations?  
Ken: The system doesn’t have that type of analysis but could.   
 
Can search online compliance database for these systems, as well as for NPDES compliance 

 

6) Tribal Strategy   
ANV Issues - Ken Norton 
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Ken provided an overview of the letter the NTWC sent to Nancy Stoner  
 
Referred to a letter of response from Nancy stating AK has been approved for the NPDES 
program and the state is not legally responsible to direct consultation with tribes. 
She mentioned a process was set up through the permitting process which lays out a process for 
stakeholders. She identified Region 10 that will work through this guidance process.   
 
The following has been developed: 

 Alaska Waste Water Discharge  Website – Villages can view the permits that have been 
submitted 

 Tribal participation protocol – early notification letters are sent out to villages that may 
be impacted by the permit 

 APDES Program - available for tribal participation protocol and AAPDES program 

Appears on the surface there is fail safe mechanisms for AK native villages to interact on the 
NPDES AK permitting programs. 

Eric Morrison – The state worked with five tribal communities to develop the protocol.  Since 
the state of AK has been approved two things have developed in the AK State House: 

 House bill 80- Cruise ship discharge regulation 

 House bill 77 - Introduced this last year, strips tribes and others to apply the reserve water 
within streams to protect natural wildlife. Cannot protect our resources. 

Ken - outside the coordination of the small group of the five groups. What feedback have you 
heard regarding resource protection on how the APDES program is working through other 
tribes?  It doesn’t address how to handle testing for gray water, mercury arsenic.   

Recommend going through regional process first about this process and raise through the 
regional process?  Or directly to Administrator?   

Phil – Was this brought up at the tribal summit in Spokane disparity tribes in lower 48 and 
Alaska? Leadership tribal leadership summit that was day 1 and day 2 of the furlough. EPA 
leaders couldn’t attend. 
 
Based on our council history before the primacy decision was made, there were commitments 
that EPA would provide: 

 significant oversight over each decision permit decision  

 consultation opportunities for the tribes    

Nancy recommended communicating this to Administrator McCarthy and the Regional 
Administrator.  
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Lewis Eby noted a state’s authority could be withdrawn from a NPDES program if they are not 
meeting the CWA for a program.  Under regulation 123.63 in our documentation was not spelled 
out anywhere.  Brings a heighten awareness to the deficiencies.  

The other direct day to day isn’t the objection process.  If the finds reason to object the permit 
(EPA would have to look into the permits the tribes have concerns with). 

Felicia noted Region 10 they do have a policy for ways tribes can trigger a consultation with the 
region. There seems to be opportunities presented by the state. Are tribes not using the 
opportunity?  Where is the communication breakdown? 

 It would be interesting to see a list of the communities the state of AK has and their 
proximity to the outfall location. 

 Notifications can sit in an inbox before they are seen. 

 Short turnaround time to respond, for example needs to be documented  

 Communication barriers 

 Tribes overwhelmed (EPA in oversight role could provide a web presentation or phone 
based consultation)  Something more than just a letter  

Penobscot has the similar situation.  Haven’t heard from what EPA is doing to make sure the 
state is following up on.  In Region 1, EPA has been following up with Penobscot.   Felicia noted 
Region 10 laid a consultation policy to deal with this issue; it is attached to that letter.   Look at 
the regional level for a process.   

There are two ways the state met their obligation. Region 10 also developed a tribal consultation 
laid out all the ways EPA can get involved and through Public participation – program approval 
and a Tribal protocol (this is the state meeting their obligations). 

Action: Phil will craft letter to EPA Administrator and Region 10 Administrator.  He will 
incorporate examples from our Alaska partners building the case, protocols under the NPDES 
here are the examples. Region 10 needs to initiate a review and investigation and start a direct 
consultation. 

 

7) Mining Loopholes – Jim Pendergast, Acting Director of Wetlands Division and Erin 
Flannery-Keefe, 402 Program 
 

Overview of Councils involvement: 
Ken asked Nancy to provide an overview the NTWC involvement with Honor the River. 

Explosion of mining in many tribal areas  

Other potential projects on the drawing board are distressing.  Following the release of the 
document, the NWF came out with recommendations/petition to require the mines to operate in 
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an environmental compliant manner.  The two recommendations relate to EPA and USACE 
existing jurisdiction to implement without congress or re-writing of rules, going back to original 
language in CWA regarding the disposal of waste, the definition of fill and clarifying waste 
treatment systems.  The mine waste exclusion should only pertain to non-natural waters and in 
policy USACE and EPA have interpreted it for current mining operations to use natural waters 
across the country.  

Where you think the agency may be able to take actions and close the loop holes. 

Jim Pendergast read the Honor the River Report and recognizes the two rule suggestion and 
definition of fill and what is a legitimate waste treatment system exclusion, those two issues are 
within the purview of EPA in rule making.  Nancy Stoner replied to Ken Norton regarding what 
the agency can do.   

Nancy Schuldt: while the agency is considering your options we face projects in review with 
decisions that will impact thousands of acres of wetlands.  We are not trying to find a way to stop 
the projects, just ensure that they are compliant with CWA.  

Any suggestions about what the leadership needs to hear to help?  EPA doesn’t hear about 
mining projects until they get to a stage NEPA review or a 404 permit; if you can express the 
projects that are going on it will help EPA understand the potential impact out there.   

EPA has a new report compiling all science regarding connectivity of waters. The draft of the 
report states that headwaters are connected to downstream waters; it is available on EPA’s 
website and is under review by the   Science Advisory Board. Conducted consultation on our 
tribal policy to get the input from tribes on what we should consider in this rule.  The council 
will have an opportunity to provide input.  

Tribal contingency to testify to Congress.  Trying to reschedule for 2nd week in December. Phil 
was going to be doing it.  If the council wants Phil to participate he may need travel funding. Phil 
will keep the NTWC posted. 

Action:  Nancy will create a brief six slide PPT generic to tailor to the each council members 
region. To be used as an effort within council members respective RTOCs to work with Honor 
The River that we can bring forward to our RTOCs to raise the voice and bring it EPA.  Have it 
done ASAP. 

 

8)  Council Member Representation: 
Nancy Johns addressed to the Chair.   Notice she is stepping down.   

Michael Bolt brought two motions brought to the floor at 3:10 am 
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MOTION: Michael Bolt motioned to accept her resignation from the council.  Ken asked the 
council to vote.  All voted yes. 
 
MOTION:  
Michael Bolt motioned to move Mr. Grider Region 6 seat to fill Nancy John spot as Region 6 
Representative to open up the At Large Position. All voted yes. 

 

 

9) Spring Meeting – Washington, DC 
The NTWC discussed potential dates for the spring meeting.  Dave explained Ann Marie will be 
doing more work with the tribal toxics council.  He suggested meeting for at least an hour to 
coordinate with the Tribal Toxic Council which is in DC.  The NTWC are working in the same 
direction.  

Ken suggested Coordinating the effort.  Exception of week of April 28th (Nancy, Dave and 
Michael)  

The council is looking for the Week of April 14, 2014 
 
 
10) SP 14b Measure - Susan Holdsworth and Dwayne Young 
Susan provided an outline for today’s discussion regarding the new indicator pilot measure for 
tracking stations that are showing maintenance of good water quality.   

 Indicator or pilot Measure 

 Proposal for tribes to be able to demonstrate  maintaining high Water Quality 

 Dashboard from WQX – summarize tribal stations by EPA Region 

 Spreadsheet tool to pull station and plotting and comparing it to a tribal benchmark 

 Next steps / feedback 
 

The existing measure in EPA’s Strategic Plan guides water quality progress in: 

 Nation - SP13  

 States - SP10, 11 and 12 

 Tribes: 
o SP14a – focusing on improvements in degraded water or, 
o SP14b – (new pilot measure) maintenance of healthy water  
To do this, stations will be identified with two or more years of data that show 
maintenance of good water quality and are supporting water quality goals through WQS 
or other Benchmarks identified. 
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Action: Susan will send out the link to the website for the council to refer to after the call. 

Nancy:  Yesterday a question came up regarding Tier 2 waters and the parameter-by-parameter 
basis and how to report waters meeting all criteria with exception of mercury in fish. If that is a 
case, then none of the waters can be reported under SP14 unless it’s meeting all standards.  
There is no source on the tribal lands causing the impairment.   
Susan: Good point.  Possibly discuss placing Mercury Impaired waters in their own category that 
way tribes can still get credit for maintaining other WQ parameters.   

 
Computation of results has two paths: 

 Path A – statistically significant trends (needs more data)  

 Path B – basic demonstration (tribal WQS or other benchmarks used by tribes are being 
met) – this is the path used in the spreadsheet tool. 

 

Ken reiterated how the WC can support this measure and targets and securing it in the Strategic 
Plan 2014 to 2018. Looking for outreach activities within our regional ARTOC and as we made 
a commitment to Nancy Stoner we will conduct outreach and wanting to help identify the 
monitoring stations in Indian Country.   

Identified it wouldn’t be in version the currently being revised. Will be considered but not in 
until the next cycle.  It will be considered but will not graduate to a permanent measure until the 
next round. 

Dave: Main indicators in region 10 occur on Small stream systems – involved with dissolved 
oxygen and temperature; weekly and monthly monitoring – have the data and report out the 
lineal distance of stream meeting the standards over the season.  Work with state on bacterial 
sampling to keep shellfish beds open and the main value Dissolved oxygen and water 
temperature key to their fisheries, lay out lineal feet where they are monitoring and maintaining.  
Would this be sufficient as an indicator? 
Susan: It’s a little more expansive than what is in this concept.   

 
Spreadsheet tool to pull station and plotting and comparing it to a tribal benchmark – 
Dwayne Young 

 Demonstration is an example to use the existing capability data if it’s submitted through 
the WQX.  A spreadsheet to retrieve that data and perform analysis to determine if water 
quality is maintained at a specific station. 

Started with the Water Quality Data Portal http://www.waterqualitydata.us/ 
If you submit data through WQX, your data can be found here. 
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Ken: Is it a requirement of106 grant recipients to report through this mechanism? 
Robyn: Wording in grant state “provide data in STORET compatible format.” 120 tribes flowing 
data into WQX.  Moving in the direction of 106 recipients reporting to WQX however, EPA 
does not want to create a burden for tribes not capable of doing so.    
 
Next steps: 
Identifying the baseline and making annual targets (Identify stations to start with; stations 
meeting tribal water quality goals and projecting it will continue to do so overtime.)  No targets 
have been identified by EPA. 

1) Start with tribes that have WQS 
 Sources to obtain that data: 

 Tribal Dashboard – when available you can go by region and pull a list of tribes 
reporting through WQX and compare with the NTWC list with WQS. 

 Region 8 tribes are using a different data system that is comparable not sure if it is 
flowing into WQX, 20 -28 using the AQWMS (can already do this type of analysis)   

2) Conduct Outreach: 

 Contact Regional lead in Region 6.  They are considering looking at their data jointly 
with tribes.  There may be some regional communication out to the tribes already. 

 Keep in mind region tribal coordinators and regional assessment coordinators are the 
primary liaison with tribes for this measure for water quality monitoring and 
assessment over all. 

 Susan has a call with the regional coordinators next week.  She will share the NTWC 
is looking for tribes with WQS so they can support that outreach.  

3) Additional follow-up activities: 

 Core indicators not limited to the seven indicators in the 106 guidance – need to 
discuss and how to deal with Mercury impaired waters.  Fred Leutner from OST 
would be the person to work with on this.   

 Consistent with state impaired waters to put Mercury in their own category and not 
include in this measure.  Check with EPA regional coordinators and tribal 
coordinators to get everyone on same page. 

 

If regional tribal coordinators interested in this effort, they should contact Ken Norton.  

 

11) Action Item Breakdown / Workgroups 
EPA Proposed Rule Changes to Water Quality Standards 
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 Nancy Schuldt will draft comments and input on the proposed changes to the WQS 
regulatory proposed rule. Due by November 21st. 

 NTWC will send Janita examples of Tier 2 Ruling issues. 

Conference Video with Nancy Stoner 
 Felicia to send the NTWC the URL link to the science document about head water streams and 

riparian areas. 
 Nancy Stoner will follow-up with specific date on the study Hydro Fracturing study results done 

by ORD. 

 Eric will follow-up with Nancy on the Gray water issue in Alaska. 
 Nancy Schuldt will send a letter to Nancy Stoner regarding the Cumulative Effects analysis 

protocol.  
 Nancy Stoner will follow-up with OECA and Great Lakes Program director, Susan Hedman on 

Nancy Schuldt’s work on Cumulative Effects analysis and the need for more analyses. 

 Nancy Stoner will follow up with her standards program on WQS, arsenic issue in 
Penobscot Indian Nation, EPA Region 1.  

 
Proposed DWIG Guidelines  
 Nicole will work with her staff to see if BIA Labor Force Report can be built be into the 

guidance.  She will follow-up with Felicia.    
 Felicia will share the Felicia will share the Proposed DWIG Guidelines presentation with 

the NTWC.   

DW Compliance in Indian Country 
 Felicia OW will get back to OECA and possibly more discussion with the council on 

tribes expanding the peer reviews nationally. 

Action:  Felicia will work with OECA; more discussions with the council regarding setting 
up a public water system. (Rene Rickard’s tribe)  Possible academy training. 

Alaska Native Jurisdictional Issues 
 Build a case study with examples and send to Region 10. Once Region 10 receives letter, 

they should investigate and implement a direct consultation with Alaskan Tribes.  
Phil can get the criteria. Dan & Eric. 

 
Mining Loopholes 
 Outreach effort- NTWC to develop a PP or briefing for each of their respective Tribes to 

elevate this issue. This is a priority. Use Honoring the River report. As soon as possible. 
Nancy will contact Tony. 

 Phil will coordinate with Nancy on a trip to DC.  
 

USET-SP-14B 
 Create a PP template with NTWC logo. 
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 Develop draft outline of Webinar (Ken & Steve) 
 Susan Holdsworth to provide NTWC with URL to Strategic Measure Website she 

demonstrated at today’s meeting. 
 
Tribal Council Member 
 Send a letter to Nancy John accepting her resignation and commending her for her 

service. 
 Send letter to Mr. Grider notifying him he will fill Region 6 slot opening the At Large 

seat. 
 
Topics for upcoming meetings: 
 Introduce the new WQ Training Coordinator 
Workgroups:  
 Budget – Ken, Kathy and Dan 
 Baseline funding – Ken, Alex and Denise 
 106 Alternative Options – Ken, Phil, Fred Leutner, Nancy and Dan 
 Support for WQ S14b – Ken, Alex, Steve, Sheena and Felicia 
 Nutrient strategy – Michael, Phil, Denise, Renee and Alex 
 Changes to WQS – Nancy  
 DW Compliance – Steve and Shaun 
 Alaska Native Villages – Eric, Daniel and Phil 
 Mining loopholes – Nancy and Phil 
 Strategic Plan – Ken 
 Minutes Review – Nancy 
 

 


