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NTWC – EPA ANNUAL 

MEETING 
APRIL 22 – 23, 2014 

 

 

 

Agenda – April 23, 2014 (Day 2) 
1) Opening  
2) Recap of Day 1 Discussions 

a) TAS Reinterpretation 
b) 303(d) TAS 
c) Tribal Nutrient Strategy 

3) Webinar for SP-14(b) Outreach 
4) Pilot Program Targeted Funding CWA 106 

Lunch Break 

5) National Oceanic Council Governing Coordinating Committee 
6) NHD Stewardship, NHDPlus 2.0 and Tribal Water Atlas 
7) Water Quality Proposed Rule Change 
8) Discussion on Alaska Native Jurisdictional Issues with focus on NPDES Permitting  
9) NTWC Administrative Business 
10) Action Item Review - Days 1 and 2 
 
 
Day 2 
April 23, 2014 
 
1) Opening – Ken Norton, NTWC Chair 
Ken opened the meeting by stating yesterday’s meeting at EPA was both successful and 
productive.  He noted huge victories for the health of the people living on tribal lands through 
both the promulgation of tribal water quality standards and the DW and CW tribal infrastructure 
set asides annual funding floors.  This continues the momentum of the increases in 2008 – 2010 
and changes lives in Indian Country by giving tribes the resources to put pipes in the ground and 
provide safe sanitation. 
 
Ken was pleasantly surprised to see how far EPA had moved along with the TAS Rule 
Reinterpretation and the 303(d) listing efforts.  These are success stories that were initiated and 
developed from the NTWC and our EPA counterparts. 
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2) Recap of Day 1 Discussions 
Ken asked the group to run through yesterday’s discussions and breakout sessions. 
 

a) TAS Reinterpretation 
Fred Leutner did an excellent job putting together the overview and the agency’s 
announcement letter. 

 
Ken noted that Alex Cabillo made a poignant statement to Acting Administrator, Nancy 
Stoner that this is a victory for tribal sovereignty.  Very few statutes support tribal 
sovereignty.  Tribes are taking care of their own lands and are not on an equal playing field 
with states.  The barriers come from political interests that see tribes as a barrier to economic 
growth.  

 
Ken believes getting the message out to tribes about the TAS Reinterpretation.  He asked for 
feedback from the NTWC as to what they think the response would be from neighboring 
tribes looking get TAS.   

 
Ken Norton – Region 9 
Yurok Tribe – Mouth of Klamath River in Northern California  
Yurok tribe is one of the top six on the West Coast producing salmon.  It is a highly 
fractionated reservation that is 40% tribal owned and 60% owned by timber companies.  The 
tribe has wanted to produce nutrient standards due to upstream impoundments.  They had put 
in an application and were unsuccessful because they did not have a majority ownership of 
the land.  Under this potential reinterpretation, tribes such as Yurok Tribe will have a better 
chance to get WQS.  It will not change how the damns are operated and managed but it does 
give a stronger footing to regulate their areas of water interests. 

 
Kathy Brosemer – Sault Ste. Marie Chippewa Tribe 
In Michigan it will be huge.  The treaties allowed Indians to remain if they converted to 
Christianity, but reservation land was not set aside.  Tribal land has been purchased by tribes.   
There are five tribes located in NW of Lower Michigan and in the eastern half of the Upper 
Peninsula of Michigan.  

 
Her tribe spans over 3000 acres and has treaty lands.   The trust land consists of extremely 
tiny pockets throughout the reservation and has been a barrier for her tribe to obtain TAS.  A 
number of waterbodies pass through the reservation and into the Great Lakes.   The tribe 
monitors and developed QAPs for five contaminated streams flowing into St. Mary’s River.   
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Her tribe has an obligation to clean up these waters and has not had the regulatory ability to 
do so until now. 

 
Nancy Schuldt – Region 5 
A couple of tribes have submitted applications in Region 5.  Red Lake Band in upper 
Minnesota is in the process of obtaining TAS.  It is a closed reservation and they have a 
strong case for TAS approval.   
 
Keweenaw Bay Indian Community is close to submitting their application.  This 
reinterpretation will be important to them because they are battling sulfide mining around the 
Lake Superior basin without any regulatory tools of their own. The tribe has been battling 
mostly the state because the federal involvement has been minimal in terms of permitting. 

   
Fond du Lac will have opportunities to expand TAS under the reinterpretation.  The tribe 
recently purchased Spirit Island.  It is the sixth stopping place in the Ojibwe migration story.   
It is adjacent to Fond du Lac’s former summer fishing village.   The island puts them in the 
middle of an AOC and will give them the ability to influence a superfund clean-up across the 
bay.  If they could assert their WQS authority, it would give them influence in the estuary 
clean up and other remedial and restoration activities. 

 
Dave Fuller – Region 10 
Region 10 has a number of tribes that could move forward.   There are two reservations in 
separate counties that could benefit.  Both counties have tried to be restrictive of tribes.   

 
Dave’s tribe, Port Gamble was the fastest TAS process in EPA history due it’s listing as an 
executive order reservation. It’s small and 100% tribal community owned. 

 
The former tribe Dave worked for, Suquamish Tribe owned only 35% of their 8000 acres 
reservation fortunately they own a casino on a busy road and now owns 55%.  The county 
government did not allow any reference or comment that identified an Indian reservation or 
its boundaries on county parcels on county maps.  It could only say US Government Land.   
The county maps noted, historically there were tribes in reservations in Kitsap County but 
those are historical footnotes and they no longer exist.   

 
Ken noted the Flathead reservation’s contesting of TAS.  The TAS application was approved 
for WQS only in the area that was tribally occupied.  60% is non-tribal owned.  Under this 
TAS process, the Flathead would probably reapply for TAS to include the waters outside the 
occupied area and that includes the city of Polson, Montana.  

 
Phil Cernera - Coeur d’Alene Tribe 
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Same issue exists in Phil’s tribe.  They were denied TAS due to the exterior boundary 
disputes.  It has been pending for those waters for a decade. If the reinterpretation goes 
through, Coeur d’Alene’s application will be reopened for those waters.  They only received 
TAS for the waters the Supreme Court claimed Coeur d’Alene actually owned.   

 
NTWC members provided a quick assessment of their tribe’s TAS experience:  
• Hualapai Tribe began their TAS process in 1998. The determination took 3-4 yrs under 

legal review.  (Alex Cabillo) 
• Coeur d’Alene has a three page write up of their TAS process.  It took 10 years with two 

to three attorneys with an expense of over a half million. (Phil Cernera) 
• Alex Cabillo provided TAS expense information for Hualapai Tribe.  In preparation for 

TAS, the tribe revised their constitution, established in 1993 and developed laws and 
ordinances in environmental review code.  Alex inherited the TAS process in 2002.  
Hualapai also has TAS for Air, CAA 105 delegation.  Alex worked on a QAP and 
developed environmental monitoring protocols.  Their standards were approved in 2003.  
Hopi, Navajo and Pyramid Lake followed. 

 
Actions: 
 NTWC will gather information from tribes that went through the TAS process and 

successful developing WQS.  What at the legal costs for the TAS application, process 
and time frame. The difficulties maintaining the health of a watershed with a 
checkerboard TAS. 

 Ken will start contacting the tribes in Region 9 for their TAS process.   
 Add the process of gathering tribal TAS experiences to the NTWC website. 
 Dave Fuller will work with doctoral student from Navajo Nation pulling together her 

TAS research.  A public member is working on her doctoral dissertation regarding the 
ups and downs of the TAS for tribes. She interviewed tribes with TAS and without 
TAS.   

 
Develop a message supporting TAS reinterpretation: 
Identify the major messages Fred needs to tell his story.  Collectively both Fred and the 
NTWC should collect information to promote the TAS reinterpretation as a national story 
and local story.  

 
b) 303(d) TAS – Nancy Schuldt 
Nancy expressed her excitement with this initiative and is looking forward to this effort 
playing out.  She plans to attend the National Workshop for Impaired Waters for the third 
time. There is very little tribal participation.  Nez Perce and NoMatilla tribes were there and 
shared stories of cooperative TMDLs working with the local government with TMDL 
authority.   
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It is important for EPA to understand tribes and territories must have this opportunity.  It is a 
logical extension of the water quality program. 

 
TMDL studies are expensive.  To advance Fond du Lac, Nancy believed the rule change will 
position her tribe to force the state of MN to do what they should have been doing 15 years 
ago.  A collaborative and partnership approach has not worked due to political and industrial 
influences.  Fond du Lac as an authority will have the ability to look up and downstream to 
protect their most important fishery. 

   
Ken asked Nancy if she sees this as a progression of a tribe TAS 106, TAS WQS and TAS 
303(d) listing. Nancy noted they tried to use all their tools, but it has not been enough to 
address a critical impairment.   

 
Denise asked Nancy follow-up questions she asked Lisa Larimer during the Tribal Nutrient 
Strategy breakout session.  How is the agency going to determine waters impaired without 
addressing WQS?  And how can tribes have the ability to access USDA funding if you don’t 
have the standards? 
 
Nancy explained there is a definition of impairment and condition of impairment. Tribes can 
report on the condition of a particular water with or without standards.  It can be related back 
to your resource goals. She suggested Denise ask the region for a determination based upon 
the assessment you provide them and lean on her federal partner.    

  
c) Tribal Nutrient Strategy  
Steve Terry thought the session was productive.  USDA / NRCS /USGS and EPA agreed to 
form an interagency workgroup to create a Nutrient Criteria template to help tribes develop 
nutrient criteria.   
 
They also will start conducting stream assessment methodology through a pilot project with 
Eastern Band of Cherokees with and possibly the Winnebago Tribe of Nebraska. 
 
Steve understood for the Impaired Waters TAS, there are tribes: 

• with WQS  
• that have tribally approved WQS 
• that have 106 grants and  
• that have nothing 

 
 Steve offered two additional scenarios:  
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• Water in reservation with impaired waters above and below, is impaired in the 
reservation. 

• Tribes that start out using GAP funds for a program, or have NPDES permit without 
106.   

 
Refer to slide 16 of handout Rulemaking to Provide More Opportunities for Tribes to Engage 
in the Clean Water Act Impaired Water Listing and Total Maximum Daily Load Program, 
presented by Sarah Furtak on Day 1.  
 
A timeline was not created for the actions from the Nutrient Strategies but Steve noted they 
will likely hold their feet to the fire.  Ken agreed and thought timelines should be created for 
these initiatives.  
 
Interagency Workgroup Participants:1 
• John Lowery, USDA 
• Terrell Erickson, USDA NRCS 
• Tom Wall, EPA 
• Bill Wilbur, USGS 
• Steve Terry, Michael Bolt and Denise Jensen will represent NTWC. 

 
Nutrient Criteria Training 
Lisa Larimer, EPA spoke to the group.  She explained EPA has a series of nutrient workshop 
trainings.  Tribes that have TAS will receive travel funding to attend.  And tribes without 
TAS can still attend but are not eligible for travel funding.  Lisa noted Missouri was the only 
state she knew that had nutrient criteria.  Tribes are ahead of the curve. 
 
Actions:   
 Create timelines for large initiatives such as the Tribal Nutrient Strategy. 
 USDA/ NRCS /USGS and EPA will create an interagency workgroup to create a Nutrient 

Criteria Template (for criteria development).     
 
 
3) Webinar for SP-14(b) Outreach – Laura Shumway, EPA, Steve Terry, USET and Bill 

Wilbur, USGS 
The purpose of this discussion was to brainstorm ideas for the development of a national 
webinar for the SP-14(b) initiative.  

 

                                                           
1 USET agreed to lead the Tribal Nutrient Strategy Workgroup on behalf of the NTWC. 
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At yesterday’s session, Susan Holdsworth suggested the NTWC make the required 
parameters simple: 
 
 
The following field measurements were agreed on: 

1) Dissolved Oxygen 
2) pH  
3) Temperature 
4) Conductivity 
5) Total dissolved solids 
6) Turbidity (possibly) 

 
Potential parameters discussion: 
Bill Wilbur, USGS – Water Quality Monitoring Standards 
Bill explained there an opportunity to obtain richer data rather than picking 4-5 basic 
parameters.  He suggested taking an approach that has consistency and provides you with a 
consistent timeline allowing you to tie into other datasets.  Bill explained the importance of 
knowing the biology to identify the health of the water.  You start with a baseline and 
conduct analysis on periodic intervals. Take a look at the datasets that already exist then look 
at the surrounding area.  His team can work with the data overtime and help the NTWC to 
pull out the data at a tribal area both historically and present.   

 
Ken agreed with Bill in that to determine stream health requires the analysis of biology; 
however, he stressed the NTWC needs to keep it simple.   This first step focuses on 
parameters demonstrating in a monetary capacity that tribes are meeting this criterion on 
water quality chemistry.  EPA funds tribes through the 106 program.  This will demonstrate 
to Congress to continue investing money in Indian Country.    
 
Eric Morrison noted his tribe is conducting extensive assessments and will continue assessing 
methomercury after finding elevated levels of mercury due to local mining. They are trying 
to identify the impacts of the 80 tons of mercury extracted from this mining facility.   
He noted the processes for QAP approval is an undue burden.  The QAP has to be reviewed 
every time it is amended.  QAPs should be good for two years.   

 
Nancy Schuldt suggested posting examples of approved QAPs to the NTWC website.  
 
Other considerations: 

• Select parameters EPA will implement on the states for anti-degradation. 
• Setting up the baseline to include different levels of data to make the initiative more 

credible. 
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• Include subsistence rights in Alaska. 
 
 
 
Participants discussion: 
The goal is that there will be a minimum of 50 tribal stations collecting data from 2012 – 
2015 (this is the baseline data).  EPA will work with regional tribal coordinators to get that 
information into WQX. 
 
Considerations: 

o Cherry pick sites with best variety of data and longest period. 
o Select sites downstream from a landfill. 
o Mine the NARS datasets that have tribal reservations to identify if there is a 

discernible difference in condition in lakes, wetlands, rivers on reservations from 
the national dataset.  Query tribal waters vs non-tribal waters.  

 
Steve wrapped up the discussion by reviewing an outline he created based on today’s 
webinar discussion. 

 
There are two communication activities on this measure: 

• Outreach PowerPoints – NTWC will develop 
• National Webinar – NTWC is developing with agency  

Both NTWC and EPA must be on the same page with the message that is going out. 
 

National SP-14(b) Webinar  
Goal: Gather data until the end of 2014 to create a baseline strategic measure for the 2018 – 
2021 OW strategic Measure.   

 
Look at 4 possibly 5 parameters as base (minimum) 

a) Dissolved Oxygen 
b) pH  
c) Temperature 
d) Conductivity 
e) Total dissolved solids 
f) Turbidity (possibly) 

 
Include pictures of people collecting these parameters in the field.   
 
Collection of biology measures can be part of a second phase. 
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 Why should tribes participate?  
• Demonstrates you are protecting the waters and tribes have stations to preserve water 

quality standards.  
• Benchmark to show the tribe has significantly higher quality water.  
• Protective water development must take all  measures to protect the waters. 
• Shows your current WQS so waters can be protected over time. 
• Enter all the water quality information you collect have, including biological, to show 

your story. 
• Demonstrates to Congress your grant dollars are being used wisely and will help 

preserve current funding and possible increase. 
• Your tribal site can be a reference site for outstanding waters in your region or stake. 

 
Data 
• What do you measure? 
• How do you measure it? 
• Where do you report it? 

Encourage the tribes to take the next level and enter on EPA’s STORET template 
then it’s entered into the STORET system.   
http://www.epa.gov/storet/wqx/index.html 

 
Next steps / Actions: 
 NTWC to create national webinar for the SP-14(b) initiative based on today’s 

discussion.  
 Send the PowerPoint (webinar) to Susan Holdsworth to review before conducting the 

webinars. 
 Post examples of approved QAPs to the NTWC website.  
 EPA (Laura) will mine the NARS datasets for tribal reservation sites.   
 If possible, add a column for upper and lower ranges.   

 
 
4) Pilot Program Targeted Funding CWA 106 – Alex Cabillo 
The NTWC’s comparison of 106 direct allocations between territories and tribes is unequal.  
Tribes with advanced water programs should receive direct allocations from the 106 program. 
 
The NTWC will work with NTC and Alex Cabillo to amend the 1994 memorandum of 
agreement establishing the NTC.  Within this document there will be a pilot program initiating 
tribes with advanced water programs like Navajo, who have land mass the size of West Virginia 
and industrial pollutants.  The pilot tribe could start receiving direct allocations from the 106 
program similar to and territories.   
 

http://www.epa.gov/storet/wqx/index.html
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There is no statutory language that tribes are limited to a set amount.  106 funding allocations are 
under the discretion of the Administrator.  There are tribes that are comparable and in some cases 
exceeding states in monitoring and reporting for nutrients.   As tribes advance and reach out to be 
co-regulators as partners (of waters in the US), not having access to direct funding components it 
is an unequal footing with states.  
 
Ken sited Chris Hoff from AEIO who pointed out at many of the national water tribal meetings, 
that tribes were not given the same level of support to build capacity of their water programs.  It 
is a good example of the endurance and success of tribal accomplishments with the limited 
dollars during the advancement of this regulatory realm. 
 
Yesterday, Robyn Delehanty asked how could the agency determine the criteria for sustainable 
water programs? Alex reviewed the areas where tribes meet criteria for sustainable water 
programs. Tribes that have: 

• WQS, conduct triennial review, implement wetlands and NPS program 
• Develop capabilities for permitting for enforcement 
• Conduct outreach and mentoring of other tribes 
• Implement other funding mandates per agency guidelines 

 
Ken posed the following question to Gary Hudiburgh: 

• Why aren’t tribes considered for targeted funding?  Is it a statutory barrier or is it a 
funding barrier?  

 
Gary thanked the group for inviting him.  He reviewed yesterday’s talking points.  The points 
that have been raised by the NTWC will go back to headquarters but stressed is not a guarantee 
EPA will do these things. 
 
Gary misspoke yesterday and corrected the budget for 106 funding.  It is not $26.5 million.  The 
budget for next year is $28.7 million which restores funding at the pre-sequestration level.  $1 
million is set aside for nutrients and is not as a targeted set aside.   
 
Currently, OW is allocating 12% of 106 dollars for tribes, $15 million to tribes.  OW is revising 
their strategy for national priorities for 106 tribal funds.  In the statute EPA is required to allocate 
funds based on the extent of the pollution problem.  
 
 Action: Gary will research the statute for a statutory basis for allocating 106 funds based 

on criteria. 
 Action: Alex will provide Gary the information he read off of for 106 targeted funding. 

These are things for EPA to look at for consideration of targeted funding.   
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Ken explained a pilot program would fund a tribe that follows 106 program guidance with 
targeted funding. 
 
Funding targets are a consistent amount of money coming in on an annual basis enabling tribes 
to continue providing water quality protection.  Currently tribes are competing amongst 
themselves for funds and as tribal participation grows in the 106 program that is experiencing a 
shortfall, the funds are substantially less than what is needed to sustain individual tribal water 
programs. 
 
Using a formula for states funding does not work: 

• Money under GAP that once supplemented the shortfall in monitoring is prioritized 
elsewhere. 

• Often tribes do not have the ability like states to generate revenue to support their 
programs. 

 
Pollution Prevention Overlooked 
There is no dollar amount set for pollution prevention.  Tribes are not states; they are in a 
different realm.  Tribes closely look at antidegradation and in many cases are located at 
confluences of rivers. Most tribes purposefully did not invest in industry to protect their natural 
resources but are penalized for keeping pristine waters, pristine.   
  
If tribes had the capacity to sustain a program to enable and pursue a tool such as permitting 
authority, they could consistently protect downstream waters from upstream discharges.  Tribes 
don’t have the resources to take on these other activities.  
 
Alaska Native Villages – 
106 is one of the programs requiring a TAS determination and you must be a federally 
recognized tribe.  ANVs are federally recognized tribes; however, they do not have a land base.  
One of Eric’s tribes was denied for a grant on a tribal application because they don’t have trust 
lands. 
 
Ken explained the CWA statute for granting 106 sites federally recognized tribes.  This may be 
something that requires a change to the statute as it excludes tribes without a land base.  Gary 
noted that there are also tribes in the lower 48 that are federally recognized tribe without a land 
base that are not eligible for 106 funding. 
 
Action: Gary has been tasked to research if there is a statute basis for allocating 106 money. 
Action: Gary will document a one page summary of what he heard from the NWTC. 
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Action: Territories of Guam and America Samoa do not have to demonstrate a level of pollutants 
standard.  NTWC asked to have this investigated.  This goes back to equal footing.  How are 
they are receiving funding and how is it different from tribes that manage large land basis? 
Action:  Determine a potential pathway for Alaska Native Villages to access 106 funding. 
Action: Gary will research Supreme Court ruling for subsistence in Alaska.  This is the same as 
exterior rights for hunting fishing and gathering outside of the reservation. This would answer a 
lot of questions for EPA on how to treat ANV.  [This is the Katie John case from the 9th Circuit; 
Supreme Court did deny cert.]  
 
 
5) National Oceanic Council Governing Coordinating Committee (NOCGC) – Don 

Chapman, Mohegan Tribe in CT 
Don supports Michael Bolt who sits on the committee of the NOCGC.  Tribes are working with 
state and region agencies giving them equal footing on decisions.   
The council was formed in 2010 through an executive order from President Obama.  The 
council’s purpose is to coordinate between users and those who have stake in ocean resources.   
 
Don supports one of three tribal NOGCC members.  He presented a slide show explaining the 
planning bodies and the different regions by oceanic waterbodies.  Regional Planning Bodies 
(RPBs) are not enforced.  Each region has to decide together.  States, tribes and federal agencies 
have to come together with the ocean alliances.  The idea is to bring all the stakeholders 
resources together and ask questions such as:  Who is looking for permitting for windmills? 
What is the federal government doing?  What is the state doing?  Are there private users?  Is 
there commercial use? Are there transatlantic cables?   
 
Each planning body is comprised of three co-leads: 

• Federal 
• State 
• Tribal 

 
These leads report out their interests.  The tribal lead reports interests are reported to federally 
and non-federally recognized tribes. Don explained the importance of tribal representation on 
each planning body.  Don and Michael are working to get RPBs in the Great Lakes, South 
Atlantic and Gulf of Mexico.   
 
Online portals have been created for regions to store and access datasets from various data 
sources. Decision support tools have been created to assist users using the data and making 
sound decisions. 
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Regulatory data on the West Coast will be available soon and the RPB is in development.  
California conducted the mapping.  
 
 Action: Eric will send Don regulatory information from Alaska. 

 
 
6) National Hydrography Dataset (NHD) Stewardship, NHDPlus 2.0 and Tribal Water 

Atlas 
Jeff Simley USGS, provided a presentation on NHD Stewardship. 
Ken Norton:  What is the data coverage in Indian Country for tribal waters.  Region 9 has some 
of the tribal waterbodies mapped.   
Jeff:  The forest service had the same problem. They have extended the (headwaters) to include 
more tributaries.  Adjacent tribal lands may have or may not have been updated and other 
sources such as Lidar can be used.   
 
The level of national map resolution is inconsistent.  There is an average of 2.5 miles.  A handful 
of states have remapped their waterbodies to 1 – 5,000 scale.  It’s not nationally consistent but 
the data could be generalized to bring to consistency across the country. 
 
NHDPlus 2.0 –  
Tommy Dewald, EPA, presented a related product that builds off the NHD.  NHDPlus provides 
enhanced analytical capabilities.  NHDPlus leverages the gauge data to estimate flows on 
ungauged streams. 
 
Tribal Water Atlas – 
40 states have stewardships with USGS (any agency in the state has to go through the state).  
Nancy’s tribes have extra gauges of their own, in addition to the one from USGS.  Her tribe is in 
the position to provide this enhanced information to USGS. 
 
USGS adjudicates any discrepancies.  They are facilitators. The USGS is online at: 
http://nhd.usgs.gov/stewardship.html#.U1gSc1fwo1J 
 
When you are trying to assess the length of a waterbody, this is the source information you will 
generate the data from. Possibly have a demonstration of region’s 9 assessment spreadsheet.  In 
the fall, would like to get into the national tracking of assessment of protection and ensure the 
integrity of water. 
 
 Next Steps / Actions: 

 On one of the next calls of over summer have Region 9 demonstrate their template to 
capture atlas and assessment decisions from the monitoring data. And see how it can 
be integrated into mechanisms in Indian country. 

http://nhd.usgs.gov/stewardship.html#.U1gSc1fwo1J
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 Next fall/winter look at this with context of the water quality framework and the 
catchment approach to tracking and see who those two merge together. 

 
 
 
 
7) Water Quality Proposed Rule Change – Janita Aguirre 
Janita asked if everyone had access to the trifold.  She described the six things in the rule change.  
Janita provided an overview of the comments received during the open comment period. In 
September of 2013 the comment period opened for 120 days.  Comments were closed in January 
2014.  2700 comments were received.  Hoping to commit our final rule to OMB at the end of 
2014.   
 
Dave Fuller: Was there any consideration for the extent of time for the permit compliance 
schedule.  
Janita Aquirre:  No, we tried to keep our proposed rule to only to water quality standards. 
 
Janita reviewed the comments by groups. 
 
Next steps: 

• Process the comments determine the range of options for each area and follow-up with a 
response. Then the Administer and Deputy Administrator will put in the direction that the 
final rule needs to be made.  

• Between now and fall OW will figure out what the options are. 
• A response to comments document will be prepared and distributed. 
• Agency will conduct an internal review. 
• Tribal consultation will be done in the fall.   
• Once the comments are addressed, the rule goes to the Administrator then to the OMB.  

OMB conducts an interagency review. 
 
 
8) Discussion on Alaska Native Jurisdictional Issues with focus on NPDES Permitting  
Eric Morrison read off an action item he documented regarding subsistence rights.  
He added that he attended Brownfields training in Fairbanks and was impressive.  Tribes were 
denied state assistance the prior year.  This year the state accepted two tribal assistance requests.  
Eric asked the state to record denials and reasons, so that in the future we can report issues are 
with the Brownfields program. 
 
Alaska House Bill 77 was killed statewide but it is not over.  No matter what the state will try to 
do ANVs will still have a voice and will be protected. 
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Alaska’s Indian Country was identified with the purchase from Russia and it carried forward 
with land claims.  Any protected and federal lands are dealt with as Indian Country.  That is 
where they get their rights from EPA and funding for water testing.   
 
Gary explained he will consult EPA personnel and will get a reaction on the Katie John Case. He 
stated it was his sense that EPA acknowledges subsistence rights (for ceded territories).  Eric 
confirmed tribes are not claiming this land as federal Indian reservation.   
 
Nancy Schuldt asked Eric to clarify what agency he is referring to in paragraph 3 “therefore we 
determine that it’s agency incorporate to enforce these laws established by Congress.”  Eric 
explained the language should be recognized by every federal agency.  Many laws are affected 
by it. Subsistence laws were derived from Alaska National Interest Lands Conservation Act 
(ANILCA) which was developed as an amendment to Alaska Native Claims Settlement Act 
(ANCSA) land claims. 
 
Eric’s will send the statement to Tami Fordham to forward it to the Region 10 personnel.   
 
Region 10 Bristol Bay – Daniel Chythlook 
Daniel read off examples of jurisdictional issues that pertain to water in ANVs.  Gary explained 
that when the Alaska program on NPDES oversight was recognized in 2008, Region 10 worked 
with ANVs to establish processes to provide input.  Daniel confirmed that the process is not 
perfect, it’s working. 
 
Ken Norton asked Daniel to clarify where the ANVs stand in the consultation in the process of 
the NPDES program.  In previous meetings the NTWC heard the process is not working so the 
council took a stand on the issue and brought it EPA management.  Is this still the case, or not? 
   
Eric with HB77 clearly the fight is still there.  Until we get rules adopted the state has to pay 
attention to tribes, but they will still fight it.  Nancy Schuldt explained any time there is a federal 
permit such as USACE 404 there is a requirement under the 106 section, National Historic 
Preservation Act to consult with tribes that is where TEK (Traditional Ecolological Knowledge) 
information can and should be shared with a federal agency.  Is this happening?  Eric confirmed, 
yes it is, but only with federal agencies.  Nancy explained that ANVs should not expect this from 
Alaska.   
 
Phil Cernera searched for documentation supporting a government-to-government relationship 
with tribes and Alaska.  He only found a Performance Partnership Agreement (PPA) between 
EPA, Alaska, ADEC and the tribes that was signed by Dennis McLerran on July 30, 2012.  It 
doesn’t outline a government-to-government relationship however, in the document EPA is 
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committed to their role as a trustee for tribes.  Phil asked if Eric and Daniel feel EPA is meeting 
the trust responsibility.  Eric remarked that EPA claims the state is living up to their obligations 
so it’s hard to say otherwise.  Enforcing the acts under certain land claim regulations gives tribes 
a voice.   
 
Tami Fordham from Region 10 acknowledged she is aware of the Performance Partnership 
Agreement.  The agreement is under revision and thought this maybe a reaction from the tribes 
wanting to know the status of the revision.   
 
Phil Cernera asked if EPA is fulfilling their agreement to EPA to support tribes, specifically 
citing a bullet listed under the Performance Partnership Agreement: 

 
EPA will provide information and technical assistance to support the 
development of tribal communication plans and incorporate traditional  
environmental knowledge into the permits process. 

 
Per the 1998 program, EPA Region 10 receives communication from the state and EPA is 
engaged in oversight of the Alaska’s permit process.  Dan Opalski, EPA Region 10, has been 
involved with Alaska and ANVs to facilitate the state joining EPA in the government-to-
government relationship.  The villages appeared to be comfortable with the state being there 
interacting in the process. 
 
Kathy Brosemer stressed the only way to get Free Prior and Informed Consent is by treating the 
ANV as government-to-government.  This is a fundamental problem downloading the permitting 
to Alaska.  How can you download something in wake of the President’s executive order? 
 
Gary explained executive orders are not the law.  Government-to-government relationship is 
another federal law.  For ANVs it is a treaty right but EPA has to go with the 402 process.  If a 
tribe has the impression they have not been given the right to engage, EPA wants to know. 
 

• Steve noted the problem is the agreement ADEC signed with EPA stated that they would 
consult with ANVs.  ADEC is not following the agreement they signed with EPA. 

 
 
9) NTWC Administrative Business 

a) Committee Representation  
Steve has contacted Region 8 three times with no success.  Eric Rich from Navajo Nation has 
participated on calls but is not the representative.  Steve needs to talk to the director from 
Navajo EPA. 
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 Action:  As a starting point, Nancy will speak to Mark LeBaron from Gold Systems about 
Region 8 individuals to target.  He knows the water staff from Region 8.   

 Action: Talk to the director from Navajo EPA for NTWC representation. 
 
 

National Water Quality Monitoring Council 
Dave Fuller’s appointment on the NWQMC is coming to an end.  Nancy Schuldt has agreed 
to fill his position.  The council has four year term limits and Dave stretched it to six years.  
Dave noted EPA and USGS recognize NTWC as the lead representation of tribes on the 
National Water Quality Monitoring Council (NWQMC).  

 
b) Fall NTWC Meeting  
The following meeting locations were discussed for the November 2014 meeting: 
 St. Petersburg Beach 
 Gila River 

 
c) Committee Review 
Minutes review: 
Kathy Brosemer volunteered to assist with Nancy Schuldt. 

 
Tribal Nutrient Interagency Task Force: 
Michael and Denise are on the committee for the interagency of the task force. 

 
Other Items: 

Mining Loopholes 
Nancy Schuldt asked Kathy for an update on the mining loophole initiative meeting with 
federal agencies. 

 
Per NWS request for NTWC participation on a group discussing the mining loopholes.  The 
group met with met with EPA, Environmental Council and USACE in Washington, DC.  Of 
the three meetings the USACE was the most positive with interest on what could be done.  

 
Kathy created a PowerPoint using the Honor Your River Report.  The presentation was 
delivered the Tribal Environmental Managers conference last February in Chicago.  Most 
attendees were EPA staffers from Region 5 who were alarmed they were being shut down 
from headquarters.  There is a PowerPoint with NTWC endorsement of closing the mining 
loopholes.   

 
 Action: Put Mining Loopholes PowerPoint on the NTWC website.  
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10) Action Item Review - Days 1 and 2 
 EPA will follow-up with money that is not spent by tribes.  (Nancy Stoner’s opening 

discussion regarding SRFs and Grants). 
 EPA will get back to the NTWC on the program looking at nutrient criteria in sediments.  
 Fred Leutner will add the 518(h) definition of a reservation to Slide 5 - Potential 

Reinterpretation of Clean Water Act TAS - Slide 5.  
 NTWC members provide comments to Beth/Fred on the Potential Reinterpretation of 

Clean Water Act TAS.    
 
TAS Activities 
 Pull together information from tribes that went through the TAS process and have been 

successful developing WQS.  What at the cost for TAS process and time frame.  
 Ken will start contacting the tribes in Region 9 to gather past TAS efforts.  
 Add this process to the website.  

 
Tribal Nutrient Strategy 
 USDA / NRCS /USGS and EPA will create an interagency workgroup to create a 

Nutrient Criteria Template (for criteria development).   
 
SP-14(b) Effort 
 Laura EPA Intern, mine the NARS datasets to identify a difference of streams, lakes, or 

wetlands on tribal lands).  Comparison between what is going on tribes and off tribes.  
 
Discussion with Gary Hudiburgh 
Gary will: 
 Research if there is a statutory basis for allocating 106 funds. 
 EPA has committed to documenting a one page summary of what he heard from the 

NWTC presenting it to the council. 
 Investigate Territories of Guam and America Samoa because they don’t have to 

demonstrate a level of pollutants standard.  This goes back to equal footing.  How are 
they are receiving funding and how is it different from tribes that manages large land 
bases. 

 Determine a potential pathway for Alaska Native Villages to access 106 funding. 
 Compare Alaska subsistence rights with hunting fishing and gathering.  (This discussion 

involved bringing parity between AK and lower 48.) Supreme Court subsistence in 
Alaska is the same as exterior rights for hunting fishing and gathering this would answer 
a lot of questions for EPA on how to treat ANV. 

 
 Alex will provide Gary the paper he read off of for 106 targeted funding. These are things 

for EPA to look at for consideration.   
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 Provide the Tribal Council with NPDES permitting report coming out of Alaska. 
 Request pre public notification to address where Alaska Native Tribes and Villages go 

for information on pending permitting conditions.  Tribes need to have this information 
before the public. 

 NTWC will request to discuss NPDES implementation issues at the Alaska Forum on the 
Environment. 

 Add the Mining Loop Holes Power Point to the NTWC Website. 
 
May conference call topics:  
 Discuss Eric’s action item regarding NPDES implementation issues at the Alaska Forum. 
 Fall meeting locations. 
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