
Recommendations for consideration by Tribal Leaders in response to infrastructure consultation -
National Tribal Water Council

Recommendation 4.  Insert a requirement for Free, Prior, and Informed Consent into 
consultation language for all infrastructure projects that cross tribal homelands or affect 
treaty-affirmed retained rights, whether trust land or ceded territory.

Executive Summary

• The United Nations Declaration on the Rights of Indigenous Peoples includes the 
language “Free, Prior, and Informed Consent.”

• The United States is one of only four nations that did not vote to adopt this Declaration at
the UN General Assembly on 13 September 2007.

• President Bill Clinton issued Executive Order 13175 of November 6, 2000, Consultation 
and Coordination With Indian Tribal Governments, without the language of Free, Prior, 
and Informed Consent.  

• President Barack Obama reaffirmed E.O. 13175 with a Memorandum on Tribal 
Consultation on November 5, 2009, but failed to update its language by including the 
United Nations standard of Free, Prior, and Informed Consent.

• None of the Federal agencies, in their response to the memorandum from President 
Obama, included Free, Prior, and Informed Consent in their policies and procedures for 
meaningful consultation and collaboration.  

• Free, Prior, Informed Consent, and its working definition, needs to be incorporated into 
all of the consultation and coordination documents of Federal agencies.  The current 
Administration should make this explicitly clear in a further Memorandum requiring 
Federal agencies to revise their consultation documents to include these concepts.
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White Paper

The General Assembly of the United Nations adopted its Declaration on the Rights of Indigenous
Peoples on 13 September 2007, calling it "a triumph for justice and human dignity" following 
more than two decades of negotiations between governments and indigenous peoples' 
representatives.

The UN Declaration was adopted by a majority of 143 states in favour, 4 votes against 
(Australia, Canada, New Zealand and the United States) and 11 abstentions (Azerbaijan, 
Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Nigeria, Russian Federation, Samoa 
and Ukraine).

The Declaration establishes a universal framework of minimum standards for the survival, 
dignity, well-being and rights of the world's indigenous peoples. The Declaration addresses both 
individual and collective rights; cultural rights and identity; rights to education, health, 
employment, language, and others. It outlaws discrimination against indigenous peoples and 
promotes their full and effective participation in all matters that concern them. It also ensures 
their right to remain distinct and to pursue their own priorities in economic, social and cultural 
development. The Declaration explicitly encourages harmonious and cooperative relations 
between States and indigenous peoples.

Fundamental to the Declaration is the concept of Free, Prior, and Informed Consent (FPIC) to 
guide states' relationships with indigenous peoples, particularly with respect to project 
development such as infrastructure projects, mining, etc.  Attached is a description of what FPIC 
means in this context, prepared by the Office of the High Commissioner on Human Rights.  

The United States of America, which prides itself on being a world leader in human rights, 
nevertheless voted against adoption of the Declaration.  This is a failing it shared with few other 
States - the majority of the world supported the Declaration.  It is hardly surprising, then, that the
issues raised in the standoff over the Dakota Access Pipeline have emerged.  A State cannot fail 
to understand, consult, and respect the rights of indigenous peoples, while styling itself as a 
defender of human rights.  Before long it will be called on this failure.

The various documents governing consultation with native peoples in the United States fall far 
short of the UN standard.  Executive Order 13175 of November 6, 2000, Consultation and 
Coordination With Indian Tribal Governments (attached), does not include the concept of FPIC.  
It merely discusses "regular and meaningful consultation and collaboration," without defining 
"meaningful."  This is possibly due to its pre-dating the UN Declaration by almost seven years.  



However, nine years later, the further Memorandum on Tribal Consultation of November 5, 
2009, from President Barack Obama (attached), missed the opportunity to address this 
deficiency, by continuing the language of the Executive Order, and requiring Federal agencies to 
prepare and adopt policies on consultation and collaboration.

An examination of the documents prepared by each of these Federal agencies (list of 45 
documents searched, attached), turns up none that includes the language of Free, Prior, Informed 
Consent.

While tribal nations honor the current administration for its historic advances in respect and 
treatment of native people's rights and concerns, this is a significant lack.  If we are to move 
forward in collaboration, full recognition of the concepts of FPIC is needed.  Treaty rights do not
go away because they are ignored, not understood, and not protected.  Conflicts over use of 
court-affirmed treaty-protected resources, infrastructure decisions, etc. are inevitable without 
free, prior, and informed consent of the sovereign nations whose rights will be affected by those 
decisions.

If the United States were considering projects which would cross territory held by Canada, or 
affect significant resources utilized by Canada, it would not simply proceed without the consent 
of Canada.  "Meaningful consultation" is simply not enough.

Free, Prior, Informed Consent, and its working definition, needs to be incorporated into all of the
consultation and coordination documents of Federal agencies.  The current Administration 
should make this explicitly clear in a further Memorandum requiring Federal agencies to revise 
their consultation documents to include these concepts.
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Free, Prior and Informed Consent of  

Indigenous Peoples 
 

 
“At the national level, the Declaration has inspired new 

legislation and mechanisms for dialogue with 

indigenous peoples. Despite these positive signs, the 

promise of the Declaration is far from being universally 

fulfilled. (…) Rights of indigenous peoples are frequently 

the first victims of development activities in indigenous 

lands, often pursued with no regard to the principle of 

free, prior and informed consent and other guarantees 

of the Declaration.” 
 

Ms. Navi Pillay, United Nations High Commissioner for 

Human Rights, August 2013. Foreword to the Manual for 

National Human Rights Institutions. 

  

 

 

 

 

 

  

What is free, prior and informed consent? 

 

 

The Declaration on the Rights of Indigenous 

Peoples requires States to consult and cooperate in 

good faith with the indigenous peoples concerned 

through their own representative institutions in 

order to obtain their free, prior and informed 

consent before adopting and implementing 

legislative or administrative measures that may 

affect them (article 19). States must have consent 

as the objective of consultation before any of the 

following actions are taken: 

• The adoption of legislation or administrative 

policies that affect indigenous peoples (article 19) 

• The undertaking of projects that affect indigenous 

peoples’ rights to land, territory and resources, 

including mining and other utilization or 

exploitation of resources (article 32). 

 

In certain circumstances, there is an obligation to 

obtain the consent of the indigenous peoples 

concerned, beyond the general obligation to have 

consent as the objective of consultations. For 

example, the Declaration explicitly requires States 

to obtain consent of indigenous peoples in cases of: 

• The relocation of indigenous peoples from their 

lands or territories (article 10) 

• The storage or disposal of hazardous materials on 

indigenous peoples’ lands or territories (article 29) 

 

Furthermore, indigenous peoples who have 

unwillingly lost possession of their lands, when 

those lands have been “confiscated, taken, 

occupied or damaged without their free, prior and 

informed consent” are entitled to restitution or 

other appropriate redress (article 28).  

 

Normative foundations of the requirement for 

free, prior and informed consent 

 

The principle of free, prior and informed consent is 

linked to treaty norms, including the right to self-

determination affirmed in common Article 1 of the 

International Human Rights Covenants. When 

affirming that the requirement flows from other 

rights, including the right to develop and maintain 

cultures, under article 27 of the International 

Covenant on Civil and Political Rights (ICCPR) and 

article 15 of the International Covenant on 

Economic Social and Cultural Rights (ICECSR), the 

treaty bodies have increasingly framed the 

requirement also in light of the right to self-

determination.  

 

The principle of non-discrimination is also relevant. 

In its 1997 General Recommendation No 23 on 

indigenous peoples, the Committee on the 

Elimination of Racial Discrimination (CERD),  calls 

on States parties to ensure that indigenous peoples 

have equal rights to participate in public life and 

stresses that no decisions relating directly to 

indigenous peoples are to be taken without their 

informed consent. With specific reference to land 

and resource rights, the Committee calls for 

restitution in situations where decisions have 

already been taken without the prior and informed 

consent of the affected indigenous peoples. It has 

also highlighted the obligation of States to ensure 

that the right of indigenous peoples to free, prior 

and informed consent is respected in the planning 

and implementation of projects affecting the use of 

their lands and resources. More recently, the 

Committee on Economic, Social and Cultural Rights 

(CESCR) has further expanded on free, prior and 

informed consent in general comment No. 21. In its 

interpretation of cultural rights, the Committee 

outlines that the right to participate in cultural life 

includes the right of indigenous peoples to 

restitution or return of lands, territories and 

resources traditionally used and enjoyed by 

indigenous communities if taken without the prior 

and informed consent of the affected peoples. It 

also calls on States parties to “respect the principle 

of free, prior, and informed consent of indigenous 

peoples in all matters covered by their specific 

rights” and to “obtain their free and informed prior 

consent when the preservation of their cultural 

resources, especially those associated with their 

way of life and cultural expression, are at risk”.  
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What is the exact meaning of free, prior and 

informed consent? 

 

• Free implies that there is no coercion, 

intimidation or manipulation.  

• Prior implies that consent is to be sought 

sufficiently in advance of any authorization or 

commencement of activities and respect is shown 

to time requirements of indigenous 

consultation/consensus processes.  

• Informed implies that information is provided 

that covers a range of aspects, including the 

nature, size, pace, reversibility and scope of any 

proposed project or activity; the purpose of the 

project as well as its duration; locality and areas 

affected; a preliminary assessment of the likely 

economic, social, cultural and environmental 

impact, including potential risks; personnel likely 

to be involved in the execution of the project; 

and procedures the project may entail. This 

process may include the option of withholding 

consent. Consultation and participation are 

crucial components of a consent process. 
 

Who should be consulted? 

 

The issue as to from whom the State can seek 

consent is critical. In this regard, several 

communities around the world are working on 

establishing their own protocols on how outsiders 

should communicate with them to obtain their free, 

prior and informed consent. The consent of 

indigenous peoples should be determined in 

accordance with their customary laws and practices. 

This does not necessarily mean that every single 

member must agree, but rather that the consent 

process will be undertaken through procedures and 

institutions determined by indigenous peoples 

themselves. Indigenous peoples should specify 

which representative institutions are entitled to 

express consent on behalf of the affected peoples or 

communities. 

 

Verifying free, prior and informed consent 

 

In addition, mechanisms and procedures should be 

established to verify that free, prior and informed 

consent has been sought. In order for these 

mechanisms to function properly, indigenous 

peoples must be included in their development. 

States are to provide effective mechanisms for 

redress when the free, prior and informed consent of 

indigenous peoples has not been sought.  

The work of OHCHR  

 

OHCHR gives expert guidance on the practical 

application of the requirement of free, prior and 

informed consent of indigenous peoples to various 

key stakeholders ranging from Parliamentarians to 

national human rights institutions. For example: 

 

• OHCHR has supported the development of 

specific laws on the rights of indigenous 

peoples, which clarified the content of the 

principle of free, prior and informed consent of 

indigenous peoples in the Republic of Congo 

and Indonesia. It has also produced training 

modules and  provided technical assistance and 

expert advice to ensure that national 

regulations’ initiatives comply with existing 

international standards on free, prior and 

informed consent in countries such as Bolivia, 

Mexico, Peru and Ecuador. 

 

• OHCHR has worked closely with the indigenous 

experts and United Nations agencies involved in 

the UN Indigenous Peoples’ Partnership 

(UNIPP) to ensure that all UNIPP country 

programmes are not merely about indigenous 

peoples, but also designed and implemented in 

true partnership with indigenous peoples and 

States. 

 

• In September 2013, OHCHR launched a Manual 

for National Human Rights Institutions (NHRIs) 

together with the Asia-Pacific Forum of National 

Human Rights Institutions (APF) on the UN 

Declaration on the Rights of Indigenous 

Peoples, which benefited from inputs from 

indigenous peoples and contained practical 

guidance on how NHRIs can help operationalize 

the standards concerning free, prior and 

informed consent of indigenous peoples. 

 

• OHCHR also supports the mandates of the 

Special Rapporteur on the Rights of Indigenous 

Peoples and the Expert Mechanism on the 

Rights of Indigenous Peoples, which have been 

advocating for the respect of the principle of 

free, prior and informed consent in their 

communications, reports, expert advice and 

thematic studies. 

 

Through its Indigenous Peoples and Minorities 

Section and field presences, OHCHR continued to 

build indigenous peoples’ capacities to strengthen 

their own institutions with a view to making respect 

for the principle of free, prior and informed consent 

a reality for indigenous peoples. 

 

 

Normative standards and further reading   
 

� UN Declaration on the Rights of Indigenous Peoples (2007) 

� Indigenous Peoples and the UN Human Rights System, OHCHR fact sheet No 9 Rev 2 (2013) 

� UNDG Guidelines on Indigenous Issues (2008) 

� UN Guiding Principles on Business and Human Rights (2011) 

� UN-REDD Programme Guidelines on Free, Prior and Informed Consent (2013) 

� Reports of the Expert Mechanism on the Rights of Indigenous Peoples and the Special Rapporteur on the Rights of Indigenous Peoples 

to the Human Rights Council  

� Reports of the Working Group on the issue of human rights and transnational corporations and other business enterprises (2013) 
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Presidential Documents 
___________________________________________________________________ 

Title 3-- The President 
[[Page 67249]] 
Executive Order 13175 of November 6, 2000 

Consultation and Coordination With Indian Tribal 

Governments 

By the authority vested in me as President by the Constitution and the laws of the United States of 
America, and in order to establish regular and meaningful consultation and collaboration with tribal 
officials in the development of Federal policies that have tribal implications, to strengthen the United 
States government-to-government relationships with Indian tribes, and to reduce the imposition of 
unfunded mandates upon Indian tribes; it is hereby ordered as follows: 

Section 1. Definitions. For purposes of this order: 

(a) ``Policies that have tribal implications'' refers to regulations, legislative comments or proposed 
legislation, and other policy statements or actions that have substantial direct effects on one or more 
Indian tribes, on the relationship between the Federal Government and Indian tribes, or on the distribution
of power and responsibilities between the Federal Government and Indian tribes. 

(b) ``Indian tribe'' means an Indian or Alaska Native tribe, band, nation, pueblo, village, or community 
that the Secretary of the Interior acknowledges to exist as an Indian tribe pursuant to the Federally 
Recognized Indian Tribe List Act of 1994, 25 U.S.C. 479a. 

(c) ``Agency'' means any authority of the United States that is an ``agency'' under 44 U.S.C. 3502(1), 
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other than those considered to be independent regulatory agencies, as defined in 44 U.S.C. 3502(5). 

(d) ``Tribal officials'' means elected or duly appointed officials of Indian tribal governments or authorized 
intertribal organizations. 

Sec. 2. Fundamental Principles. In formulating or implementing policies that have tribal implications, 
agencies shall be guided by the following fundamental principles: 

(a) The United States has a unique legal relationship with Indian tribal governments as set forth in the 
Constitution of the United States, treaties, statutes, Executive Orders, and court decisions. Since the 
formation of the Union, the United States has recognized Indian tribes as domestic dependent nations 
under its protection. The Federal Government has enacted numerous statutes and promulgated numerous 
regulations that establish and define a trust relationship with Indian tribes. 

(b) Our Nation, under the law of the United States, in accordance with treaties, statutes, Executive Orders,
and judicial decisions, has recognized the right of Indian tribes to self-government. As domestic 
dependent nations, Indian tribes exercise inherent sovereign powers over their members and territory. The
United States continues to work with Indian tribes on a government-to-government basis to address issues
concerning Indian tribal self-government, tribal trust resources, and Indian tribal treaty and other rights. 

(c) The United States recognizes the right of Indian tribes to self-government and supports tribal 
sovereignty and self-determination. 



Sec. 3. Policymaking Criteria. In addition to adhering to the fundamental principles set forth in section 2, 
agencies shall adhere, to the extent permitted by law, to the following criteria when formulating and 
implementing policies that have tribal implications: 

(a) Agencies shall respect Indian tribal self- government and sovereignty, honor tribal treaty and other 
rights, and strive to meet the responsibilities that arise from the unique legal relationship between the 
Federal Government and Indian tribal governments. 

(b) With respect to Federal statutes and regulations administered by Indian tribal governments, the 
Federal Government shall grant Indian tribal governments the maximum administrative discretion 
possible. 

(c) When undertaking to formulate and implement policies that have tribal implications, agencies shall: 

(1) encourage Indian tribes to develop their own policies to achieve program objectives; 

    (2) where possible, defer to Indian tribes to establish standards; and 

(3) in determining whether to establish Federal standards, consult with tribal officials as to the need for 
Federal standards and any alternatives that would limit the scope of Federal standards or otherwise 
preserve the prerogatives and authority of Indian tribes. 

Sec. 4. Special Requirements for Legislative Proposals. Agencies shall not submit to the Congress 
legislation that would be inconsistent with the policymaking criteria in Section 3. 

Sec. 5. Consultation. (a) Each agency shall have an accountable process to ensure meaningful and timely 
input by tribal officials in the development of regulatory policies that have tribal implications. Within 30 
days after the effective date of this order, the head of each agency shall designate an official with 
principal responsibility for the agency's implementation of this order. Within 60 days of the effective date 
of this order, the designated official shall submit to the Office of Management and Budget (OMB) a 
description of the agency's consultation process. 

(b) To the extent practicable and permitted by law, no agency shall promulgate any regulation that has 
tribal implications, that imposes substantial direct compliance costs on Indian tribal governments, and that
is not required by statute, unless: 

(1) funds necessary to pay the direct costs incurred by the Indian tribal government or the tribe in 
complying with the regulation are provided by the Federal Government; or 

(2) the agency, prior to the formal promulgation of the regulation, 

(A) consulted with tribal officials early in the process of developing the proposed regulation; 

(B) in a separately identified portion of the preamble to the regulation as it is to be issued in the Federal 
Register, provides to the Director of OMB a tribal summary impact statement, which consists of a 
description of the extent of the agency's prior consultation with tribal officials, a summary of the nature of
their concerns and the agency's position supporting the need to issue the regulation, and a statement of the
extent to which the concerns of tribal officials have been met; and 

(C) makes available to the Director of OMB any written communications submitted to the agency by 
tribal officials. 
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(c) To the extent practicable and permitted by law, no agency shall promulgate any regulation that has 
tribal implications and that preempts tribal law unless the agency, prior to the formal promulgation of the 
regulation, 

(1) consulted with tribal officials early in the process of developing the proposed regulation; 

(2) in a separately identified portion of the preamble to the regulation as it is to be issued in the Federal 
Register, provides to the Director of OMB a tribal summary impact statement, which consists of a 



description of the extent of the agency's prior consultation with tribal officials, a summary of the nature of
their concerns and the agency's position supporting the 

need to issue the regulation, and a statement of the extent to which the concerns of tribal officials have 
been met; and 

(3) makes available to the Director of OMB any written communications submitted to the agency by 
tribal officials. 

(d) On issues relating to tribal self-government, tribal trust resources, or Indian tribal treaty and other 
rights, each agency should explore and, where appropriate, use consensual mechanisms for developing 
regulations, including negotiated rulemaking. 

Sec. 6. Increasing Flexibility for Indian Tribal Waivers. 

(a) Agencies shall review the processes under which Indian tribes apply for waivers of statutory and 
regulatory requirements and take appropriate steps to streamline those processes. 

(b) Each agency shall, to the extent practicable and permitted by law, consider any application by an 
Indian tribe for a waiver of statutory or regulatory requirements in connection with any program 
administered by the agency with a general view toward increasing opportunities for utilizing flexible 
policy approaches at the Indian tribal level in cases in which the proposed waiver is consistent with the 
applicable Federal policy objectives and is otherwise appropriate. 

(c) Each agency shall, to the extent practicable and permitted by law, render a decision upon a complete 
application for a waiver within 120 days of receipt of such application by the agency, or as otherwise 
provided by law or regulation. If the application for waiver is not granted, the agency shall provide the 
applicant with timely written notice of the decision and the reasons therefor. 

(d) This section applies only to statutory or regulatory requirements that are discretionary and subject to 
waiver by the agency. 
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Sec. 7. Accountability. 

(a) In transmitting any draft final regulation that has tribal implications to OMB pursuant to Executive 
Order 12866 of September 30, 1993, each agency shall include a certification from the official designated 
to ensure compliance with this order stating that the requirements of this order have been met in a 
meaningful and timely manner. 

(b) In transmitting proposed legislation that has tribal implications to OMB, each agency shall include a 
certification from the official designated to ensure compliance with this order that all relevant 
requirements of this order have been met. 

(c) Within 180 days after the effective date of this order the Director of OMB and the Assistant to the 
President for Intergovernmental Affairs shall confer with tribal officials to ensure that this order is being 
properly and effectively implemented. 

Sec. 8. Independent Agencies. Independent regulatory agencies are encouraged to comply with the 
provisions of this order. 

Sec. 9. General Provisions. (a) This order shall supplement but not supersede the requirements contained 
in Executive Order 12866 (Regulatory Planning and Review), Executive Order 12988 (Civil Justice 
Reform), OMB Circular A-19, and the Executive Memorandum of April 29, 1994, on Government-to-
Government Relations with Native American Tribal Governments. 

(b) This order shall complement the consultation and waiver provisions in sections 6 and 7 of Executive 
Order 13132 (Federalism). 

(c) Executive Order 13084 (Consultation and Coordination with Indian Tribal Governments) is revoked at



the time this order takes effect. 

(d) This order shall be effective 60 days after the date of this order. 

Sec. 10. Judicial Review. This order is intended only to improve the internal management of the executive
branch, and is not intended to create any right, benefit, or trust responsibility, substantive or procedural, 
enforceable at law by a party against the United States, its agencies, or any person. 

    (Presidential Sig.) THE WHITE HOUSE, 
     November 6, 2000. 



Administration of Barack H. Obama, 2009 

Memorandum on Tribal Consultation 

November 5, 2009 

Memorandum for the Heads of Executive Departments and Agencies Subject: Tribal Consultation 

The United States has a unique legal and political relationship with Indian tribal governments, established
through and confirmed by the Constitution of the United States, treaties, statutes, executive orders, and 
judicial decisions. In recognition of that special relationship, pursuant to Executive Order 13175 of 
November 6, 2000, executive departments and agencies (agencies) are charged with engaging in regular 
and meaningful consultation and collaboration with tribal officials in the development of Federal policies 
that have tribal implications, and are responsible for strengthening the government-to-government 
relationship between the United States and Indian tribes. 

History has shown that failure to include the voices of tribal officials in formulating policy affecting their 
communities has all too often led to undesirable and, at times, devastating and tragic results. By contrast, 
meaningful dialogue between Federal officials and tribal officials has greatly improved Federal policy 
toward Indian tribes. Consultation is a critical ingredient of a sound and productive Federal-tribal 
relationship. 

My Administration is committed to regular and meaningful consultation and collaboration with tribal 
officials in policy decisions that have tribal implications including, as an initial step, through complete 
and consistent implementation of Executive Order 13175. Accordingly, I hereby direct each agency head 
to submit to the Director of the Office of Management and Budget (OMB), within 90 days after the date 
of this memorandum, a detailed plan of actions the agency will take to implement the policies and 
directives of Executive Order 13175. This plan shall be developed after consultation by the agency with 
Indian tribes and tribal officials as defined in Executive Order 13175. I also direct each agency head to 
submit to the Director of the OMB, within 270 days after the date of this memorandum, and annually 
thereafter, a progress report on the status of each action included in its plan together with any proposed 
updates to its plan. 

Each agency's plan and subsequent reports shall designate an appropriate official to coordinate 
implementation of the plan and preparation of progress reports required by this memorandum. The 
Assistant to the President for Domestic Policy and the Director of the OMB shall review agency plans and
subsequent reports for consistency with the policies and directives of Executive Order 13175. 

In addition, the Director of the OMB, in coordination with the Assistant to the President for Domestic 
Policy, shall submit to me, within 1 year from the date of this memorandum, a report on the 
implementation of Executive Order 13175 across the executive branch based on the review of agency 
plans and progress reports. Recommendations for improving the plans and making the tribal consultation 
process more effective, if any, should be included in this report. 

The terms "Indian tribe," "tribal officials," and "policies that have tribal implications" as used in this 
memorandum are as defined in Executive Order 13175. 

1 

The Director of the OMB is hereby authorized and directed to publish this memorandum in the Federal 
Register. 

This memorandum is not intended to, and does not, create any right or benefit, substantive or procedural, 
enforceable at law or in equity by any party against the United States, its departments, agencies, or 
entities, its officers, employees, or agents, or any other person. Executive departments and agencies shall 
carry out the provisions of this memorandum to the extent permitted by law and consistent with their 
statutory and regulatory authorities and their enforcement mechanisms. 



BARACK OBAMA
[Filed with the Office of the Federal Register, 11:15 a.m., November 6, 2009] 

NOTE: This memorandum was published in the Federal Register on November 9. Categories: 
Communications to Federal Agencies : Tribal consultation, memorandum. 

Subjects: American Indians and Alaska Natives : Tribal consultation with the Federal Government; 
American Indians and Alaska Natives : Tribal nations, relations with the Federal Government. 

DCPD Number: DCPD200900887. 



List of Federal Agencies' Policies on Consultation and Collaboration with Indian Tribes

             Department of Agriculture

 

1. Agency-wide Policy: Departmental Regulation 1350-002: Tribal Consultation, Coordination, 
and Collaboration

2. Animal Plant Health Inspection Service: Consultation with Elected Leaders of Federally 
Recognized Indian Tribes 

3. Forest Service: FSM 1500 – External Relations, Chapter 1560 – State, Tribal, Country, and 
Local Agencies; Public and Private Organizations  

4. Natural Resources Conservation Service: GM_410_405 Part 405 – American Indians and 
Alaska Natives

Department of Commerce

5. Agency-wide Policy: Tribal Consultation and coordination Policy of the U.S. Department of 
Commerce 

6. National Oceanic and Atmospheric Administration: Procedures for Government-to-
Government Consultation With Federally Recognized Indian Tribes and Alaska Native 
Corporations 

7. U.S. Census Bureau: Handbook for Consultation with Federally-Recognized Indian Tribes 

Department of Defense 

8. Agency-wide Policy: American Indian and Alaska Native Policy and Department of Defense 
Instruction Number 4710.02: DoD Interactions with Federally-Recognized Tribes (2006) 

9. Department of the Air Force: AFI90-2002: Air Force Interactions with Federally-Recognized 
Tribes (2014) 

10. Department of the Army: Army Regulation 200-4: Cultural Resources Management (See 
Section 1-9(c) ) (2012) 

11. Department of the Navy: Department of the Navy Policy for Consultation with Federally- 
Recognized Indian Tribes 

12. Marine Corps: MCO P5090.2A Chapter 8: Cultural Resources Management (See p. 8-27) 

Department of Education 

13. Consultation Policy:  http://www2.ed.gov/about/offices/list/oese/oie/tribalpolicyfinal.pdf

Department of Energy



14. Agency-wide Policy: http://www.energy.gov/sites/prod/files/2016/02/f30/DOE%20O
%20144.1.pdf

15. Consultation with Indian Tribes in the Section 106 Review Process (498.15 KB) 
http://www.energy.gov/sites/prod/files/2016/02/f30/consultation-indian-tribe-handbook.pdf

16. GUIDANCE FOR INDIAN TRIBES AND NATIVE HAWAIIAN ORGANIZATIONS: 
WHAT TO ASK THE FEDERAL AGENCY IN THE SECTION 106 PROCESS (ACHP, 
2013) http://energy.gov/nepa/downloads/guidance-indian-tribes-and-native-hawaiian-
organizations-what-ask-federal-agency

Department of Health and Human Services

17. Agency-wide Policy: U.S. Department of Health and Human Services Tribal Consultation 
Policy 

18. Administration for Children and Families: Administration for Children and Families Tribal 
Consultation Policy

19. Agency for Healthcare Research and Quality: AHRQ Tribal Consultation Policy 

20. Centers for Disease Control and Prevention / Agency for Toxic Substances and Disease 
Registry: CDC/ATSDR Tribal Consultation Policy 

21. Centers for Medicare and Medicaid Services: Centers for Medicare and Medicaid Services 
Tribal Consultation Policy 

22. Health Resources & Services Administration: HRSA Tribal Consultation Policy Indian Health
Service: Indian Health Service Tribal Consultation Policy 

23. National Institutes of Health: National Institutes of Health Guidance on the Implementation 
of the HHS Tribal Consultation Policy 

Department of Homeland Security

24. Agency-wide Policy: Department of Homeland Security Tribal Consultation Policy 

25. Federal Emergency Management Agency (FEMA): FEMA Tribal Consultation Policy FEMA:
Tribal Policy 

Department of Housing and Urban Development

26. Agency-wide Policy: Government-to-Government Tribal Consultation Policy 

Department of the Interior

27. Agency-wide Policy: Department of the Interior Policy on Consultation with Indian Tribes 

28. Bureau of Indian Affairs: Bureau of Indian Affairs Government-to-Government Consultation 



Policy

29. Bureau of Land Management: Tribal Consultation Under Cultural Resources 

30. Bureau of Ocean Energy Management: Bureau of Ocean Energy Management Tribal 
Consultation Guidance 

31. Bureau of Reclamation: Protocol Guidelines: Consulting with Indian Tribal Governments 

32. National Park Service: Management Policies 2006 (Section 1.11, Page 19) 

33. Office of Surface Mining Reclamation and Enforcement: Tribal Consultation and Protection 
of Tribal Trust Resources 

34. US Fish and Wildlife Service: Tribal Consultation Handbook

35. US Geological Survey: Policy on Employee Responsibility Towards American Indians and 
Alaska Natives 

Department of Justice

36. Agency-wide Policy: Department of Justice Policy Statement on Tribal Consultation

37. Attorney General: Guidelines Stating Principles for Working with Federally Recognized 
Indian Tribes 

Department of Labor

38. Agency-wide Policy: Tribal Consultation Policy 

Department of State

39. Agency-wide Policy: No publicly-available tribal consultation policy. 

Department of Transportation

40. Agency-wide Policy: U.S. Department of Transportation Tribal Consultation Plan

41. Federal Aviation Administration: American Indian and Alaska Native Tribal Consultation 
Policy and Procedures

42. Federal Highway Administration: U.S. Code Title 23—Highways (Section 135(e)(2) and (f)
(2)(c), p. 227-229 

Department of Treasury

43. Agency-wide Policy: Department of Treasury Notice of Interim on Tribal Policy (Interim 
Policy serves as acting tribal consultation policy) 



Department of Veterans Affairs

44. Agency-wide Policy: Department of Veterans Affairs Tribal Consultation Policy 

Environmental Protection Agency 

45. Agency-wide Policy: EPA Policy on Consultation and Coordination with Indian Tribes 

Small Business Administration

46. Agency-wide Policy: U.S. Small Business Administration American Indian and Alaska 
Native Policy and Tribal Consultation Plan 





Administration of Barack H. Obama, 2009 


Memorandum on Tribal Consultation 


November 5, 2009 


Memorandum for the Heads of Executive Departments and Agencies Subject: Tribal Consultation 


The United States has a unique legal and political relationship with Indian tribal governments, established
through and confirmed by the Constitution of the United States, treaties, statutes, executive orders, and 
judicial decisions. In recognition of that special relationship, pursuant to Executive Order 13175 of 
November 6, 2000, executive departments and agencies (agencies) are charged with engaging in regular 
and meaningful consultation and collaboration with tribal officials in the development of Federal policies 
that have tribal implications, and are responsible for strengthening the government-to-government 
relationship between the United States and Indian tribes. 


History has shown that failure to include the voices of tribal officials in formulating policy affecting their 
communities has all too often led to undesirable and, at times, devastating and tragic results. By contrast, 
meaningful dialogue between Federal officials and tribal officials has greatly improved Federal policy 
toward Indian tribes. Consultation is a critical ingredient of a sound and productive Federal-tribal 
relationship. 


My Administration is committed to regular and meaningful consultation and collaboration with tribal 
officials in policy decisions that have tribal implications including, as an initial step, through complete 
and consistent implementation of Executive Order 13175. Accordingly, I hereby direct each agency head 
to submit to the Director of the Office of Management and Budget (OMB), within 90 days after the date 
of this memorandum, a detailed plan of actions the agency will take to implement the policies and 
directives of Executive Order 13175. This plan shall be developed after consultation by the agency with 
Indian tribes and tribal officials as defined in Executive Order 13175. I also direct each agency head to 
submit to the Director of the OMB, within 270 days after the date of this memorandum, and annually 
thereafter, a progress report on the status of each action included in its plan together with any proposed 
updates to its plan. 


Each agency's plan and subsequent reports shall designate an appropriate official to coordinate 
implementation of the plan and preparation of progress reports required by this memorandum. The 
Assistant to the President for Domestic Policy and the Director of the OMB shall review agency plans and
subsequent reports for consistency with the policies and directives of Executive Order 13175. 


In addition, the Director of the OMB, in coordination with the Assistant to the President for Domestic 
Policy, shall submit to me, within 1 year from the date of this memorandum, a report on the 
implementation of Executive Order 13175 across the executive branch based on the review of agency 
plans and progress reports. Recommendations for improving the plans and making the tribal consultation 
process more effective, if any, should be included in this report. 


The terms "Indian tribe," "tribal officials," and "policies that have tribal implications" as used in this 
memorandum are as defined in Executive Order 13175. 


1 


The Director of the OMB is hereby authorized and directed to publish this memorandum in the Federal 
Register. 


This memorandum is not intended to, and does not, create any right or benefit, substantive or procedural, 
enforceable at law or in equity by any party against the United States, its departments, agencies, or 
entities, its officers, employees, or agents, or any other person. Executive departments and agencies shall 
carry out the provisions of this memorandum to the extent permitted by law and consistent with their 
statutory and regulatory authorities and their enforcement mechanisms. 







BARACK OBAMA
[Filed with the Office of the Federal Register, 11:15 a.m., November 6, 2009] 


NOTE: This memorandum was published in the Federal Register on November 9. Categories: 
Communications to Federal Agencies : Tribal consultation, memorandum. 


Subjects: American Indians and Alaska Natives : Tribal consultation with the Federal Government; 
American Indians and Alaska Natives : Tribal nations, relations with the Federal Government. 


DCPD Number: DCPD200900887. 








List of Federal Agencies' Policies on Consultation and Collaboration with Indian Tribes


             Department of Agriculture


 


1. Agency-wide Policy: Departmental Regulation 1350-002: Tribal Consultation, Coordination, 
and Collaboration


2. Animal Plant Health Inspection Service: Consultation with Elected Leaders of Federally 
Recognized Indian Tribes 


3. Forest Service: FSM 1500 – External Relations, Chapter 1560 – State, Tribal, Country, and 
Local Agencies; Public and Private Organizations  


4. Natural Resources Conservation Service: GM_410_405 Part 405 – American Indians and 
Alaska Natives


Department of Commerce


5. Agency-wide Policy: Tribal Consultation and coordination Policy of the U.S. Department of 
Commerce 


6. National Oceanic and Atmospheric Administration: Procedures for Government-to-
Government Consultation With Federally Recognized Indian Tribes and Alaska Native 
Corporations 


7. U.S. Census Bureau: Handbook for Consultation with Federally-Recognized Indian Tribes 


Department of Defense 


8. Agency-wide Policy: American Indian and Alaska Native Policy and Department of Defense 
Instruction Number 4710.02: DoD Interactions with Federally-Recognized Tribes (2006) 


9. Department of the Air Force: AFI90-2002: Air Force Interactions with Federally-Recognized 
Tribes (2014) 


10. Department of the Army: Army Regulation 200-4: Cultural Resources Management (See 
Section 1-9(c) ) (2012) 


11. Department of the Navy: Department of the Navy Policy for Consultation with Federally- 
Recognized Indian Tribes 


12. Marine Corps: MCO P5090.2A Chapter 8: Cultural Resources Management (See p. 8-27) 


Department of Education 


13. Consultation Policy:  http://www2.ed.gov/about/offices/list/oese/oie/tribalpolicyfinal.pdf


Department of Energy







14. Agency-wide Policy: http://www.energy.gov/sites/prod/files/2016/02/f30/DOE%20O
%20144.1.pdf


15. Consultation with Indian Tribes in the Section 106 Review Process (498.15 KB) 
http://www.energy.gov/sites/prod/files/2016/02/f30/consultation-indian-tribe-handbook.pdf


16. GUIDANCE FOR INDIAN TRIBES AND NATIVE HAWAIIAN ORGANIZATIONS: 
WHAT TO ASK THE FEDERAL AGENCY IN THE SECTION 106 PROCESS (ACHP, 
2013) http://energy.gov/nepa/downloads/guidance-indian-tribes-and-native-hawaiian-
organizations-what-ask-federal-agency


Department of Health and Human Services


17. Agency-wide Policy: U.S. Department of Health and Human Services Tribal Consultation 
Policy 


18. Administration for Children and Families: Administration for Children and Families Tribal 
Consultation Policy


19. Agency for Healthcare Research and Quality: AHRQ Tribal Consultation Policy 


20. Centers for Disease Control and Prevention / Agency for Toxic Substances and Disease 
Registry: CDC/ATSDR Tribal Consultation Policy 


21. Centers for Medicare and Medicaid Services: Centers for Medicare and Medicaid Services 
Tribal Consultation Policy 


22. Health Resources & Services Administration: HRSA Tribal Consultation Policy Indian Health
Service: Indian Health Service Tribal Consultation Policy 


23. National Institutes of Health: National Institutes of Health Guidance on the Implementation 
of the HHS Tribal Consultation Policy 


Department of Homeland Security


24. Agency-wide Policy: Department of Homeland Security Tribal Consultation Policy 


25. Federal Emergency Management Agency (FEMA): FEMA Tribal Consultation Policy FEMA:
Tribal Policy 


Department of Housing and Urban Development


26. Agency-wide Policy: Government-to-Government Tribal Consultation Policy 


Department of the Interior


27. Agency-wide Policy: Department of the Interior Policy on Consultation with Indian Tribes 


28. Bureau of Indian Affairs: Bureau of Indian Affairs Government-to-Government Consultation 







Policy


29. Bureau of Land Management: Tribal Consultation Under Cultural Resources 


30. Bureau of Ocean Energy Management: Bureau of Ocean Energy Management Tribal 
Consultation Guidance 


31. Bureau of Reclamation: Protocol Guidelines: Consulting with Indian Tribal Governments 


32. National Park Service: Management Policies 2006 (Section 1.11, Page 19) 


33. Office of Surface Mining Reclamation and Enforcement: Tribal Consultation and Protection 
of Tribal Trust Resources 


34. US Fish and Wildlife Service: Tribal Consultation Handbook


35. US Geological Survey: Policy on Employee Responsibility Towards American Indians and 
Alaska Natives 


Department of Justice


36. Agency-wide Policy: Department of Justice Policy Statement on Tribal Consultation


37. Attorney General: Guidelines Stating Principles for Working with Federally Recognized 
Indian Tribes 


Department of Labor


38. Agency-wide Policy: Tribal Consultation Policy 


Department of State


39. Agency-wide Policy: No publicly-available tribal consultation policy. 


Department of Transportation


40. Agency-wide Policy: U.S. Department of Transportation Tribal Consultation Plan


41. Federal Aviation Administration: American Indian and Alaska Native Tribal Consultation 
Policy and Procedures


42. Federal Highway Administration: U.S. Code Title 23—Highways (Section 135(e)(2) and (f)
(2)(c), p. 227-229 


Department of Treasury


43. Agency-wide Policy: Department of Treasury Notice of Interim on Tribal Policy (Interim 
Policy serves as acting tribal consultation policy) 







Department of Veterans Affairs


44. Agency-wide Policy: Department of Veterans Affairs Tribal Consultation Policy 


Environmental Protection Agency 


45. Agency-wide Policy: EPA Policy on Consultation and Coordination with Indian Tribes 


Small Business Administration


46. Agency-wide Policy: U.S. Small Business Administration American Indian and Alaska 
Native Policy and Tribal Consultation Plan 








Office of the High Commissioner for Human Rights, Palais des Nations, CH-1211 Geneva 10, Switzerland 


 


 


 
 


September 2013  
 


 


Free, Prior and Informed Consent of  


Indigenous Peoples 
 


 
“At the national level, the Declaration has inspired new 


legislation and mechanisms for dialogue with 


indigenous peoples. Despite these positive signs, the 


promise of the Declaration is far from being universally 


fulfilled. (…) Rights of indigenous peoples are frequently 


the first victims of development activities in indigenous 


lands, often pursued with no regard to the principle of 


free, prior and informed consent and other guarantees 


of the Declaration.” 
 


Ms. Navi Pillay, United Nations High Commissioner for 


Human Rights, August 2013. Foreword to the Manual for 


National Human Rights Institutions. 


  


 


 


 


 


 


  


What is free, prior and informed consent? 


 


 


The Declaration on the Rights of Indigenous 


Peoples requires States to consult and cooperate in 


good faith with the indigenous peoples concerned 


through their own representative institutions in 


order to obtain their free, prior and informed 


consent before adopting and implementing 


legislative or administrative measures that may 


affect them (article 19). States must have consent 


as the objective of consultation before any of the 


following actions are taken: 


• The adoption of legislation or administrative 


policies that affect indigenous peoples (article 19) 


• The undertaking of projects that affect indigenous 


peoples’ rights to land, territory and resources, 


including mining and other utilization or 


exploitation of resources (article 32). 


 


In certain circumstances, there is an obligation to 


obtain the consent of the indigenous peoples 


concerned, beyond the general obligation to have 


consent as the objective of consultations. For 


example, the Declaration explicitly requires States 


to obtain consent of indigenous peoples in cases of: 


• The relocation of indigenous peoples from their 


lands or territories (article 10) 


• The storage or disposal of hazardous materials on 


indigenous peoples’ lands or territories (article 29) 


 


Furthermore, indigenous peoples who have 


unwillingly lost possession of their lands, when 


those lands have been “confiscated, taken, 


occupied or damaged without their free, prior and 


informed consent” are entitled to restitution or 


other appropriate redress (article 28).  


 


Normative foundations of the requirement for 


free, prior and informed consent 


 


The principle of free, prior and informed consent is 


linked to treaty norms, including the right to self-


determination affirmed in common Article 1 of the 


International Human Rights Covenants. When 


affirming that the requirement flows from other 


rights, including the right to develop and maintain 


cultures, under article 27 of the International 


Covenant on Civil and Political Rights (ICCPR) and 


article 15 of the International Covenant on 


Economic Social and Cultural Rights (ICECSR), the 


treaty bodies have increasingly framed the 


requirement also in light of the right to self-


determination.  


 


The principle of non-discrimination is also relevant. 


In its 1997 General Recommendation No 23 on 


indigenous peoples, the Committee on the 


Elimination of Racial Discrimination (CERD),  calls 


on States parties to ensure that indigenous peoples 


have equal rights to participate in public life and 


stresses that no decisions relating directly to 


indigenous peoples are to be taken without their 


informed consent. With specific reference to land 


and resource rights, the Committee calls for 


restitution in situations where decisions have 


already been taken without the prior and informed 


consent of the affected indigenous peoples. It has 


also highlighted the obligation of States to ensure 


that the right of indigenous peoples to free, prior 


and informed consent is respected in the planning 


and implementation of projects affecting the use of 


their lands and resources. More recently, the 


Committee on Economic, Social and Cultural Rights 


(CESCR) has further expanded on free, prior and 


informed consent in general comment No. 21. In its 


interpretation of cultural rights, the Committee 


outlines that the right to participate in cultural life 


includes the right of indigenous peoples to 


restitution or return of lands, territories and 


resources traditionally used and enjoyed by 


indigenous communities if taken without the prior 


and informed consent of the affected peoples. It 


also calls on States parties to “respect the principle 


of free, prior, and informed consent of indigenous 


peoples in all matters covered by their specific 


rights” and to “obtain their free and informed prior 


consent when the preservation of their cultural 


resources, especially those associated with their 


way of life and cultural expression, are at risk”.  
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What is the exact meaning of free, prior and 


informed consent? 


 


• Free implies that there is no coercion, 


intimidation or manipulation.  


• Prior implies that consent is to be sought 


sufficiently in advance of any authorization or 


commencement of activities and respect is shown 


to time requirements of indigenous 


consultation/consensus processes.  


• Informed implies that information is provided 


that covers a range of aspects, including the 


nature, size, pace, reversibility and scope of any 


proposed project or activity; the purpose of the 


project as well as its duration; locality and areas 


affected; a preliminary assessment of the likely 


economic, social, cultural and environmental 


impact, including potential risks; personnel likely 


to be involved in the execution of the project; 


and procedures the project may entail. This 


process may include the option of withholding 


consent. Consultation and participation are 


crucial components of a consent process. 
 


Who should be consulted? 


 


The issue as to from whom the State can seek 


consent is critical. In this regard, several 


communities around the world are working on 


establishing their own protocols on how outsiders 


should communicate with them to obtain their free, 


prior and informed consent. The consent of 


indigenous peoples should be determined in 


accordance with their customary laws and practices. 


This does not necessarily mean that every single 


member must agree, but rather that the consent 


process will be undertaken through procedures and 


institutions determined by indigenous peoples 


themselves. Indigenous peoples should specify 


which representative institutions are entitled to 


express consent on behalf of the affected peoples or 


communities. 


 


Verifying free, prior and informed consent 


 


In addition, mechanisms and procedures should be 


established to verify that free, prior and informed 


consent has been sought. In order for these 


mechanisms to function properly, indigenous 


peoples must be included in their development. 


States are to provide effective mechanisms for 


redress when the free, prior and informed consent of 


indigenous peoples has not been sought.  


The work of OHCHR  


 


OHCHR gives expert guidance on the practical 


application of the requirement of free, prior and 


informed consent of indigenous peoples to various 


key stakeholders ranging from Parliamentarians to 


national human rights institutions. For example: 


 


• OHCHR has supported the development of 


specific laws on the rights of indigenous 


peoples, which clarified the content of the 


principle of free, prior and informed consent of 


indigenous peoples in the Republic of Congo 


and Indonesia. It has also produced training 


modules and  provided technical assistance and 


expert advice to ensure that national 


regulations’ initiatives comply with existing 


international standards on free, prior and 


informed consent in countries such as Bolivia, 


Mexico, Peru and Ecuador. 


 


• OHCHR has worked closely with the indigenous 


experts and United Nations agencies involved in 


the UN Indigenous Peoples’ Partnership 


(UNIPP) to ensure that all UNIPP country 


programmes are not merely about indigenous 


peoples, but also designed and implemented in 


true partnership with indigenous peoples and 


States. 


 


• In September 2013, OHCHR launched a Manual 


for National Human Rights Institutions (NHRIs) 


together with the Asia-Pacific Forum of National 


Human Rights Institutions (APF) on the UN 


Declaration on the Rights of Indigenous 


Peoples, which benefited from inputs from 


indigenous peoples and contained practical 


guidance on how NHRIs can help operationalize 


the standards concerning free, prior and 


informed consent of indigenous peoples. 


 


• OHCHR also supports the mandates of the 


Special Rapporteur on the Rights of Indigenous 


Peoples and the Expert Mechanism on the 


Rights of Indigenous Peoples, which have been 


advocating for the respect of the principle of 


free, prior and informed consent in their 


communications, reports, expert advice and 


thematic studies. 


 


Through its Indigenous Peoples and Minorities 


Section and field presences, OHCHR continued to 


build indigenous peoples’ capacities to strengthen 


their own institutions with a view to making respect 


for the principle of free, prior and informed consent 


a reality for indigenous peoples. 


 


 


Normative standards and further reading   
 


� UN Declaration on the Rights of Indigenous Peoples (2007) 


� Indigenous Peoples and the UN Human Rights System, OHCHR fact sheet No 9 Rev 2 (2013) 


� UNDG Guidelines on Indigenous Issues (2008) 


� UN Guiding Principles on Business and Human Rights (2011) 


� UN-REDD Programme Guidelines on Free, Prior and Informed Consent (2013) 


� Reports of the Expert Mechanism on the Rights of Indigenous Peoples and the Special Rapporteur on the Rights of Indigenous Peoples 


to the Human Rights Council  


� Reports of the Working Group on the issue of human rights and transnational corporations and other business enterprises (2013) 
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Presidential Documents 
___________________________________________________________________ 


Title 3-- The President 
[[Page 67249]] 
Executive Order 13175 of November 6, 2000 


Consultation and Coordination With Indian Tribal 


Governments 


By the authority vested in me as President by the Constitution and the laws of the United States of 
America, and in order to establish regular and meaningful consultation and collaboration with tribal 
officials in the development of Federal policies that have tribal implications, to strengthen the United 
States government-to-government relationships with Indian tribes, and to reduce the imposition of 
unfunded mandates upon Indian tribes; it is hereby ordered as follows: 


Section 1. Definitions. For purposes of this order: 


(a) ``Policies that have tribal implications'' refers to regulations, legislative comments or proposed 
legislation, and other policy statements or actions that have substantial direct effects on one or more 
Indian tribes, on the relationship between the Federal Government and Indian tribes, or on the distribution
of power and responsibilities between the Federal Government and Indian tribes. 


(b) ``Indian tribe'' means an Indian or Alaska Native tribe, band, nation, pueblo, village, or community 
that the Secretary of the Interior acknowledges to exist as an Indian tribe pursuant to the Federally 
Recognized Indian Tribe List Act of 1994, 25 U.S.C. 479a. 


(c) ``Agency'' means any authority of the United States that is an ``agency'' under 44 U.S.C. 3502(1), 
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other than those considered to be independent regulatory agencies, as defined in 44 U.S.C. 3502(5). 


(d) ``Tribal officials'' means elected or duly appointed officials of Indian tribal governments or authorized 
intertribal organizations. 


Sec. 2. Fundamental Principles. In formulating or implementing policies that have tribal implications, 
agencies shall be guided by the following fundamental principles: 


(a) The United States has a unique legal relationship with Indian tribal governments as set forth in the 
Constitution of the United States, treaties, statutes, Executive Orders, and court decisions. Since the 
formation of the Union, the United States has recognized Indian tribes as domestic dependent nations 
under its protection. The Federal Government has enacted numerous statutes and promulgated numerous 
regulations that establish and define a trust relationship with Indian tribes. 


(b) Our Nation, under the law of the United States, in accordance with treaties, statutes, Executive Orders,
and judicial decisions, has recognized the right of Indian tribes to self-government. As domestic 
dependent nations, Indian tribes exercise inherent sovereign powers over their members and territory. The
United States continues to work with Indian tribes on a government-to-government basis to address issues
concerning Indian tribal self-government, tribal trust resources, and Indian tribal treaty and other rights. 


(c) The United States recognizes the right of Indian tribes to self-government and supports tribal 
sovereignty and self-determination. 







Sec. 3. Policymaking Criteria. In addition to adhering to the fundamental principles set forth in section 2, 
agencies shall adhere, to the extent permitted by law, to the following criteria when formulating and 
implementing policies that have tribal implications: 


(a) Agencies shall respect Indian tribal self- government and sovereignty, honor tribal treaty and other 
rights, and strive to meet the responsibilities that arise from the unique legal relationship between the 
Federal Government and Indian tribal governments. 


(b) With respect to Federal statutes and regulations administered by Indian tribal governments, the 
Federal Government shall grant Indian tribal governments the maximum administrative discretion 
possible. 


(c) When undertaking to formulate and implement policies that have tribal implications, agencies shall: 


(1) encourage Indian tribes to develop their own policies to achieve program objectives; 


    (2) where possible, defer to Indian tribes to establish standards; and 


(3) in determining whether to establish Federal standards, consult with tribal officials as to the need for 
Federal standards and any alternatives that would limit the scope of Federal standards or otherwise 
preserve the prerogatives and authority of Indian tribes. 


Sec. 4. Special Requirements for Legislative Proposals. Agencies shall not submit to the Congress 
legislation that would be inconsistent with the policymaking criteria in Section 3. 


Sec. 5. Consultation. (a) Each agency shall have an accountable process to ensure meaningful and timely 
input by tribal officials in the development of regulatory policies that have tribal implications. Within 30 
days after the effective date of this order, the head of each agency shall designate an official with 
principal responsibility for the agency's implementation of this order. Within 60 days of the effective date 
of this order, the designated official shall submit to the Office of Management and Budget (OMB) a 
description of the agency's consultation process. 


(b) To the extent practicable and permitted by law, no agency shall promulgate any regulation that has 
tribal implications, that imposes substantial direct compliance costs on Indian tribal governments, and that
is not required by statute, unless: 


(1) funds necessary to pay the direct costs incurred by the Indian tribal government or the tribe in 
complying with the regulation are provided by the Federal Government; or 


(2) the agency, prior to the formal promulgation of the regulation, 


(A) consulted with tribal officials early in the process of developing the proposed regulation; 


(B) in a separately identified portion of the preamble to the regulation as it is to be issued in the Federal 
Register, provides to the Director of OMB a tribal summary impact statement, which consists of a 
description of the extent of the agency's prior consultation with tribal officials, a summary of the nature of
their concerns and the agency's position supporting the need to issue the regulation, and a statement of the
extent to which the concerns of tribal officials have been met; and 


(C) makes available to the Director of OMB any written communications submitted to the agency by 
tribal officials. 
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(c) To the extent practicable and permitted by law, no agency shall promulgate any regulation that has 
tribal implications and that preempts tribal law unless the agency, prior to the formal promulgation of the 
regulation, 


(1) consulted with tribal officials early in the process of developing the proposed regulation; 


(2) in a separately identified portion of the preamble to the regulation as it is to be issued in the Federal 
Register, provides to the Director of OMB a tribal summary impact statement, which consists of a 







description of the extent of the agency's prior consultation with tribal officials, a summary of the nature of
their concerns and the agency's position supporting the 


need to issue the regulation, and a statement of the extent to which the concerns of tribal officials have 
been met; and 


(3) makes available to the Director of OMB any written communications submitted to the agency by 
tribal officials. 


(d) On issues relating to tribal self-government, tribal trust resources, or Indian tribal treaty and other 
rights, each agency should explore and, where appropriate, use consensual mechanisms for developing 
regulations, including negotiated rulemaking. 


Sec. 6. Increasing Flexibility for Indian Tribal Waivers. 


(a) Agencies shall review the processes under which Indian tribes apply for waivers of statutory and 
regulatory requirements and take appropriate steps to streamline those processes. 


(b) Each agency shall, to the extent practicable and permitted by law, consider any application by an 
Indian tribe for a waiver of statutory or regulatory requirements in connection with any program 
administered by the agency with a general view toward increasing opportunities for utilizing flexible 
policy approaches at the Indian tribal level in cases in which the proposed waiver is consistent with the 
applicable Federal policy objectives and is otherwise appropriate. 


(c) Each agency shall, to the extent practicable and permitted by law, render a decision upon a complete 
application for a waiver within 120 days of receipt of such application by the agency, or as otherwise 
provided by law or regulation. If the application for waiver is not granted, the agency shall provide the 
applicant with timely written notice of the decision and the reasons therefor. 


(d) This section applies only to statutory or regulatory requirements that are discretionary and subject to 
waiver by the agency. 
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Sec. 7. Accountability. 


(a) In transmitting any draft final regulation that has tribal implications to OMB pursuant to Executive 
Order 12866 of September 30, 1993, each agency shall include a certification from the official designated 
to ensure compliance with this order stating that the requirements of this order have been met in a 
meaningful and timely manner. 


(b) In transmitting proposed legislation that has tribal implications to OMB, each agency shall include a 
certification from the official designated to ensure compliance with this order that all relevant 
requirements of this order have been met. 


(c) Within 180 days after the effective date of this order the Director of OMB and the Assistant to the 
President for Intergovernmental Affairs shall confer with tribal officials to ensure that this order is being 
properly and effectively implemented. 


Sec. 8. Independent Agencies. Independent regulatory agencies are encouraged to comply with the 
provisions of this order. 


Sec. 9. General Provisions. (a) This order shall supplement but not supersede the requirements contained 
in Executive Order 12866 (Regulatory Planning and Review), Executive Order 12988 (Civil Justice 
Reform), OMB Circular A-19, and the Executive Memorandum of April 29, 1994, on Government-to-
Government Relations with Native American Tribal Governments. 


(b) This order shall complement the consultation and waiver provisions in sections 6 and 7 of Executive 
Order 13132 (Federalism). 


(c) Executive Order 13084 (Consultation and Coordination with Indian Tribal Governments) is revoked at







the time this order takes effect. 


(d) This order shall be effective 60 days after the date of this order. 


Sec. 10. Judicial Review. This order is intended only to improve the internal management of the executive
branch, and is not intended to create any right, benefit, or trust responsibility, substantive or procedural, 
enforceable at law by a party against the United States, its agencies, or any person. 


    (Presidential Sig.) THE WHITE HOUSE, 
     November 6, 2000. 







