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Recommendation 1.  Close the mining loopholes in the Clean Water Act 
 
 

Executive Summary 
 

 Mines and mining impacts disproportionately impact Tribes, due to our proximity to 
public lands where mining is prioritized, and our court-affirmed treaty rights on these 
lands. 
 

 Mining, mineral processing, and mine tailings disposal result in cyanide, lead, zinc, and 
other heavy metal contamination in water, fish, and wildlife.   

 
 The Clean Water Act (1973) was intended to prevent further degradation of natural 

waters.   Modern mines had been meeting CWA regulations, avoiding water pollution, 
and operating at a profit.   

 
 However, loopholes were inserted into its implementing regulations in 1992 and 2002, 

enabling new mine development that pollutes waters receiving mine tailing waste. 
 

 There are two loopholes:  the first redefines a “waste treatment system” to include an 
impoundment of a natural stream or lake being used to store mine tailings.  This allows it 
to receive pollution that would not be permitted if it were not a “waste treatment system.” 

 
 The second loophole redefines “fill material” in a way that allows contaminated mine 

tailings to be used to fill wetlands and lakes under a Corps of Engineers permit. 
 

 These two loopholes have allowed mining companies to continue to directly discharge 
pollution into our nation’s waters as they have been doing for over a century.  To redefine 
a lake or a river as a “waste treatment system” is shameful, an abomination of the natural 
order of things, and a giant step back in time. 

 
 To close these loopholes does not require a Congressional Act. The two federal agencies 

responsible for these regulations, the U.S. Environmental Protection Agency, and the U.S. 
Army Corps of Engineers can change their regulations governing hardrock mining, 
tailings disposal, and fill in wetlands permits. 
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White paper 
 

 
The Hardrock mining industry creates severe environmental impacts to wetlands, streams, rivers, 
and lakes. This has caused hardships not only on Indian reservations but on communities located 
near these mines.  However, Indian communities have for over a century suffered the greatest 
assaults from mining impacts.   
 
Federal land use policies that prioritize mining result in disproportionate burdens on native 
communities.  Reservations are often located in remote areas, adjacent to the public lands where 
mining is prioritized.  Tribes and tribal members rely on natural resources for food and 
livelihoods, both on reservation and in court-affirmed treaty rights to hunt and fish on public 
lands adjacent to reservations – the very lands where mining is being given priority.  Tribes 
suffer from poisoned rivers, contaminated fish and wildlife, and destruction of sacred sites due to 
mining.   
 
While existing, abandoned, or closed mines continue to pollute native lands and resources, new 
mines being proposed or developed present new threats.  We have learned from past mistakes 
and must prevent further contamination – laws must be enforced to prevent this from continuing.  
Meanwhile the EPA and the Army Corps of Engineers have colluded to modify the Clean Water 
Act’s (CWA) implementing regulations explicitly to provide two enormous loopholes for mining 
operations. These loopholes allow hardrock mines to discharge and store massive amounts of 
contaminants in our nation’s wetlands, rivers, and lakes.   
 

As we are all well aware, mining impacts in Indian Country and throughout the United States 
have had a profound negative effect on water quality. Proportionally, native villages and Indian 
Tribes bear the brunt of these impacts because many mines are located within tribal homelands 
and Tribal members rely, to a greater degree, on using natural resources for their subsistence. 
Although this is true, it does not discount the fact that the general population as a whole is also 
subjected to mining pollution.  Many of the problems we currently face are the result of “legacy” 
mining pollution and were done in a time when technology was far less refined, scientific 
understanding of ecosystem function and the effects of mining wastes were unknown, and 
regulations were absent.  These legacy impacts will continue to plague our nation and will need 
to be addressed for decades, if not centuries.  EPA is well aware of this, since a large part of their 
Superfund program is devoted to remediation at such sites. 
 

With the enactment of the CWA in 1973, hope had been restored that the federal government had 
recognized that past mining practices were harmful to the environment, and future practices 
would have to be regulated to better protect our environment. Although the CWA certainly 
helped change the nature of mining practices, after its passage two loopholes were inserted into 
regulation which undermine the spirit and intent of the CWA.  The first loophole allows mine 
developers to define natural lakes, rivers, streams and wetlands as “waste treatment systems” 
which thereby are exempt from the CWA. The second loophole introduced in 2002, redefined the 



term, “fill material” under Section 404 of the CWA to allow for tailings and overburden to be 
placed in our waterways. Section 404 was intended to regulate the placement of rock, clay, sand 
and other inert materials in water for construction, not to permit disposal of contaminated 
materials.      
 

These two loopholes have allowed mining companies to continue to directly discharge pollution 
into our nation’s waters as they have been doing for over a century.  To redefine a lake or a river 
as a “waste treatment system” is shameful, an abomination of the natural order of things, and a 
giant step back in time. 
 

We believe that these loopholes have resulted from industry politics and a lack of oversight by 
EPA in the protection of our nation’s waters.  The waste treatment system exclusion had 
explicitly stated this was not to be used to exclude impoundments related to mine tailings.  A 
note added in July 1992 suspended that provision, clearly violating the spirit and intent of the 
Clean Water Act.  This note must be removed and the provisions of the CWA enforced as they 
were originally designed, to protect headwater streams from mining pollution.   
 

Furthermore, the definition of “fill material” to include mine waste was added as late as 2002 - 
the Clean Water Act had protected our natural waters from reactive and contaminated mine waste 
for nearly thirty years before this change.  We call upon EPA to directly return to the previous 
definitions of "fill material" that explicitly excluded disposal of mine waste. 
 
It does not require a Congressional Act. The two federal agencies responsible for these 
regulations, the U.S. Environmental Protection Agency, and the U.S. Army Corps of Engineers 
can change their regulations governing hardrock mining, tailings disposal, and fill in wetlands 
permits. 

 
 

A.  Removing the Waste Treatment System "Note" 
 
On May 19, 1980, the Environmental Protection Agency (EPA) revised its regulations defining waters of 
the United States, providing an exclusion for “waste treatment systems” as follows: 
 

Waste treatment systems, including treatment ponds or lagoons designed to meet the 
requirements of the Act (other than cooling ponds as defined in 40 CFR 123.11(m) which 
also meet the criteria of this definition) are not waters of the United States.  This 
exclusion applies only to manmade bodies of water which neither were originally created 
in waters of the United States (such as a disposal area in wetlands) nor resulted from the 
impoundment of waters of the United States. 
 

According to EPA, the intent of the final sentence of the exclusion was to “ensure that dischargers did not 
escape treatment requirements by impounding waters of the United States and claiming the impoundment 
was a “waste treatment system”, or by discharging wastes into wetlands. This clarification of the waste 
treatment system (WTS) exclusion was later suspended by EPA without public notice or comment.  45 
Fed. Reg. 48620 (July 21, 1980).  The Corps adopted the WTS exclusion without the explicit manmade 
waters limitation in 1986.  33 C.F.R. § 328.3(a)(8).   
 



When legally challenged in the late 1980’s by the West Virginia coal mining industry, EPA maintained 
that “under current EPA regulations, discharges into these instream impoundments continue to be 
discharges into waters of the U.S., and, therefore, NPDES permit limitations must be met prior to 
treatment in the impoundment, rather than after.  EPA then proposed an “alternative approach” in which 
the Corps would review impoundments of waters pursuant to section 404, and EPA would revise its 
regulations so that “where such a review has been conducted and section 404 criteria have been met, a 
402 permit will only be required for discharges from the instream impoundment, not into it.  
 
In 1992, EPA adopted this alternative approach, specifically for the AJ and Kensington gold mines in 
Alaska which had proposed impounding wetlands and streams behind earthen dams for purposes of 
tailings disposal.  EPA and the Corps agreed that as long as the Corps approved the construction of the 
tailings impoundment under section 404, the waters within the impoundment would no longer be 
considered waters of the United States, and tailings discharges would not require either a section 402 or 
404 permit.  EPA and the Corps subsequently relied on a similar rationale to authorize tailings disposal for 
the Fort Knox open pit gold mine near Fairbanks, other Alaska hard rock mines, and ferrous mines in 
Minnesota’s Mesabi Iron Range.  
 
 

B.  Revising the Fill Rule 
 

Under the Clean Water Act (CWA), a person who discharges “fill material” into waters of the 
U.S. must obtain a section 404 permit from the Army Corps of Engineers (Corps).  Anyone who 
wants to discharge other pollutants must obtain a section 402 permit from the Environmental 
Protection Agency (EPA) or a state that has been delegated authority to issue such permits.  In 
1982, EPA adopted a zero discharge standard under section 402 for new copper and gold mines 
using froth-flotation, cyanidation, and similar processes.  EPA found that mines operating in the 
early 1980s were already achieving zero discharge and that it was therefore practicable for new 
mines to operate without discharging untreated waste into natural waters.   
 

Hardrock mining would be a far less destructive industry if section 402’s discharge limitations 
were strictly applied.  Mines produce huge quantities of chemically-treated wastes.  Typically, 
the cheapest places to store these wastes are valleys and other low-lying areas near the mine 
sites.  Of course, these are also the places where the wetlands, rivers, and lakes protected by the 
CWA are found.  As a result of a change in the definition of fill material, mining companies are 
currently able to avoid complying with section 402’s rigorous pollution limitations and use 
waters of the U.S. as industrial waste dumps.   
 

As noted above, fill material is subject to the Corp’s section 404 program.  Prior to 2002, EPA 
and the Corps had different definitions for this type of pollutant.  The Corps, which administers 
section 404, defined fill as “any material used for the primary purpose of replacing an aquatic 
area with dry land or of changing the bottom elevation of a water body.  The term does not 
include any pollutant discharged into the water primarily to dispose of waste, as that activity is 
regulated under section 402 of the Clean Water Act.”  33 C.F.R. § 323.2(e) (2001) (emphasis 
added).    
 

Under this definition, tailings and other mining wastes were not fill material because they were 
not used for the primary purpose of replacing an aquatic area with dry land.  Pollutants 
discharged into waters primarily as a form of waste disposal were explicitly regulated under the 



more rigorous section 402 program.  All this changed in 2002 when EPA and the Corps adopted 
identical definitions of fill material to include discharges that have the effect of either replacing 
any portion of a water body with dry land or changing the bottom elevation of any portion of a 
water.  The regulatory examples included overburden from mining.  See 33 C.F.R. § 323.2; 40 
C.F.R. § 232.2. 
 

The new fill definition was the subject of a U.S. Supreme Court decision finding that EPA and 
the Corps had acted lawfully in authorizing the Kensington mine in southeast Alaska to use 
Lower Slate Lake as a tailings reservoir in which it could discharge slurry and other wastes.  
Relying upon the 2002 regulation redefining fill material, the agencies concluded that these 
discharges should be treated as fill under section 404, rather than waste under section 402, 
because they would change the bottom elevation of Lower Slate Lake.  The decision means that 
as long as the current definition of fill material is in effect, mine wastes discharged into waters of 
the U.S. are regulated under section 404 where permits are approved more than 99% of the time 
instead of under section 402 with its strict pollution standards. 
 

We are asking EPA and the Corps to revise the fill rule to again exclude waste discharges (any 
pollutant subject to effluent limitations under section 402).   
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